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I

INTRODUCTION

Wells Fargo Bank, N.A. successor by consolidation to Wells Fargo Bank Minnesota,

National Association as Trustee for the Registered Certificateholders of GMAC Commercial

Mortgage Securities, Inc., Mortgage Pass-Through Certificates, Series 2002-C1 acting by and

through Berkadia Commercial Mortgage, Inc., its Special Servicer ("Berkadia ") is the holder of a

valid and perfected first priority Deed of Trust against the real property commonly known as Crown

Commerce Center, an income producing industrial property owned by Santa Fe Commerce Center,

Inc. ("Santa Fe"), a debtor and debtor-in-possession herein. Berkadia's Deed of Trust against

Crown Commerce Center secures Santa Fe's debt to Berkadia, which is, as of October 31, 2009, in a

sum of not less than $12,738,391.70.2 Pursuant to that appraisal report of Bradley E. Lofgren, MAI,

which Berkadia filed in connection with the cash collateral proceedings, the value of Crown

Commerce Center is $14,750,000.3

In a third attempt to reorganize and cure the defects in its original Disclosure Statement and

Plan of Reorganization, Meruelo Maddux Properties, Inc. and its jointly administered bankrupt

affiliates (collectively, "MMPI" or "Debtors"), including Santa Fe, filed that (i) Second Amended

2 See, Declaration of Jackie Brome Re Accounting of Secured Debt (As Of October 31, 2009) Owed
By Santa Fe Commerce Center, Inc., filed on October 13, 2009 in connection with the cash collateral
proceedings and designated as Docket No. 730. Berkadia requests that this Court take judicial notice of such
declaration.

3 For adequate protection purposes, the Court found the value of Crown Commerce Center to be
$15,500,000. However, Santa Fe contends, based solely on the opinion of Richard Meruelo, that the value of
the real property and improvements comprising Crown Commerce Center is $23,250,000. See, Second
Amended Plan, page 133, lines 11 and 25. The values of real property provided by all debtors herein, which
are based solely on the opinion of Mr. Meruelo, are not reliable or accurate. In fact, on March 9, 2010, this
Court's own real estate valuation expert, Michael Shustak of Grubb & Ellis Company, provided his appraisal
report for the real property commonly known as 5707-5715 S. Alameda/5716 Alba Street and NWC 57th
Street and Bandera Street, Los Angeles (the "Alameda Property"). Mr. Shustak valued the Alameda Property
at $3,100,000, as of February 1, 2010. See, Docket No. 1154. In contrast, Debtors and Mr. Meruelo valued
the Alameda Property at $5,034,320 or approximately 66% higher than Mr. Shustak's value. See, Exhibit 7,
Ex "s" to Supplemental Declaration of Richard Meruelo and Declaration of Fred Skaggs in Support of
Motions for Authority to Use Cash Collateral and Maintain Cash Management System (Docket No. 95). Mr.
Shustak also appraised other real property of the Debtors and his opinion of value of such properties is far
less than the values given to such properties by Debtors/Mr. Meruelo. Mr. Shustak, who is completely
disinterested and not employed by any party herein, supports what the secured creditors have been saying
from Day 1 - Debtors and Mr. Meruelo's valuations are fantasy and not based in reality.
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Joint Disclosure Statement (the "Disclosure Statement") and (ii) Second Amended Joint Chapter 11

Plan of Meruelo Maddux Properties, Inc. et al. (the "Plan"). Unfortunately, the Disclosure

Statement still does not contain "adequate" information. Among other things, the projections

attached to the Disclosure Statement are false and misleading. Concerning the projections relating

to Santa Fe (see, Exhibits to Second Amended Joint Disclosure Statement Describing Second

Amended Joint Plan of Reorganization of Meruelo Maddux Properties, Inc., et al. ("Exhibits"),

docket no. 1334, page 98), Debtors have falsely stated that for the first year after the Effective Date,

which Debtor estimates will commence on October 1, 2010, the gross monthly rental revenue is

$119,000. However, the present actual monthly amount of rent being paid by all tenants of Santa

Fe's real property is no more than $99,008. In fact, for the month of April, 2010, the gross amount

of rent paid by the tenants at Santa Fe's property was $93,137. Debtors' have falsely increased,

without any justification, Santa Fe's actual present monthly rental income by approximately 21%.

Debtors' projections concerning income should start with the present actual amount of the monthly

rent actually being paid by the present tenants, not some false, pie in sky "projection" which is

unsupportable by the actual facts and rent being paid. The false and misleading projects cause the

Disclosure Statement to not contain "adequate information."

For all of the reasons set forth below, Berkadia contends that the Disclosure Statement

should not be approved.

II

THE DISCLOSURE STATEMENT DOES NOT CONTAIN

ADEQUATE INFORMATION AND, THEREFORE,

SHOULD NOT BE APPROVED

A. General Standards for the Evaluation of a Disclosure Statement.

Pursuant to § 1125(b) of the Bankruptcy Code, an acceptance or rejection of a chapter 11

plan of reorganization may not be solicited after the commencement of a bankruptcy case from a

holder of a claim or interest unless, at the time of such solicitation, there is transmitted to such

holder the plan or a summary of the plan and a written disclosure statement approved, after notice
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and a hearing, by the court as containing "adequate information." 11 U.S.C. § 1125(b). See also,

United States Brass Corporation, 194 B.R. 420 (Bankr. E.D. TX 1996).

The term "adequate information" is defined by Bankruptcy Code § 1125(a)(1) as

information of a kind, and in sufficient detail, as far as is reasonably
practicable in light of the nature and history of the debtor and the
condition of the debtor's books and records, including a discussion of the
potential material Federal tax consequences of the plan to the debtor …
and a hypothetical investor typical of the holders of claims or interests in
the case, that would enable such a hypothetical investor of the relevant
class to make an informed judgment about the plan …

The Court has an independent obligation to determine whether a disclosure statement

contains "adequate information." See, In re Eastern Maine Electric Cooperative, Inc., 125 B.R.

329, 333 (Bankr. ME 1991) and In re Cardinal Congregate I, 121 B.R. 760, 764 (Bankr. S.D. Ohio

1990).

Further, the Ninth Circuit Court of Appeals has held that every creditor has standing to

object to (i) any portion of a disclosure statement or (ii) any "disclosure" contained in or excluded

from a disclosure statement. See, In re Perez, 30 F.3d 1209, 1217 (9th Cir. 1994).

Finally, a disclosure statement must be examined to determine whether it describes a plan

that is so "fatally flawed" that confirmation is "impossible." In re Eastern Maine Electric

Cooperative, Inc., 125 B.R. at 333. See also, In re Cardinal Congregate I, 121 B.R. at 764 and In

re Monroe Well Service, Inc., 80 B.R. 324 (Bankr. E.D. PA 1987). A disclosure statement should

be disapproved at the threshold where the plan it describes displays fatal facial deficiencies or the

stark absence of good faith. In re Dakota Rail, Inc., 104 B.R. 138, 144 (Bankr. D. Minn. 1989) and

In re Unichem Corp., 72 B.R. 95, 98 (Bankr. N.D. IL 1987).

B. Berkadia's Specific Objections to Debtors' Disclosure Statement and Plan.4

Berkadia hereby makes the following objections to Debtors' Disclosure Statement and Plan:

4 Berkadia also joins in the objections of the remaining secured creditors to Debtors' Disclosure
Statement.
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1. Berkadia's/Secured Creditors' List of Issues Submitted to the Court on May 7, 2010.

As this Court recalls, on May 7, 2010, a group of secured creditors, including Berkadia, filed

with this Court that Secured Creditors' List of Legal Issues That Should be Determined in Advance

of Plan Confirmation (docket no. 1354) (the "Secured Creditors' List of Issues"), a copy of which is

attached hereto as Exhibit "A" and is incorporated herein by this reference.

Berkadia understands that this Court has set a hearing on June 11, 2010, to rule on certain

issues identified in the Secured Creditors' List of Issues. However, for a complete record with

respect to the Disclosure Statement hearing, Berkadia reasserts that the resolution of the issues set

forth in the Secured Creditors' List of Issues causes Debtor's Plan to be unconfirmable and,

therefore, this Court should not approve the Disclosure Statement.

2. The Projections Are False and Misleading.

While the Disclosure Statement now identifies the present number of tenants at each

property, the amount of space presently occupied at each property and the present status of the

tenants' leases at each property, Debtors have not identified the present actual gross amount of

monthly rent being paid by the collective tenants at each property. This omission was intentional

because the projections upon which Debtors' contend their Plan is feasible are not based on the

present, actual real rents being paid by the present tenants at the properties. Instead of using or

starting from the actual real rents presently being paid, Debtors' Plan projections use, as the rental

income for each Debtor, the "projection" of the future rents set forth in their dated cash collateral

budgets.

Further, on page 124 of the Exhibits, Debtors set forth the following assumptions concerning

their post-Effective Date revenue projections:

a. "Revenues from properties is taken directly from the Debtors' approved 2010

budgets." Accordingly, for their Plan projections, Debtors' have used the dated and now inaccurate

rent projections filed within the first and second month of this case in connection with the cash

collateral proceedings. Debtor is not basing its projections of rental income on the actual, present

real rent it is receiving from the properties. Debtors' Plan projections should not be based its old

cash collateral projections, but should be based on reality, i.e., the present rents actually being paid
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 Main Document      Page 7 of 40



7017180v1
- 6 -

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29
PRINTED ON

RECYCLED PAPER

by the tenants. Plan projections based on cash collateral projections is inappropriate and not

adequate information. The Plan projections concerning revenue should begin with and be based on

reality, the present rents being collected, not some "wish" of revenues contained in prior

projections.

b. "Overall, occupancy is projected to remain flat." Thus, occupancy of

properties will be the same as it is today. Yet, the Debtors' base its "flat occupancy" on the old and

inaccurate cash collateral projections, which is not reality. Therefore, use of the cash collateral

"projections" for future occupancy is of no value. Occupancy in the future post-Effective Date

period will be, and should be, as it is today in reality and should not be based on untrue prior

projections which have no basis in present reality.

c. "Growth in rental rates for 2011-2017 is assumed to be 0%, 1%, 2%, 3%, 3%,

3% and 3% respectively (2.1% annual average)." Again, the like the occupancy issue, the growth

rate should be applied to the real, actual rents now being paid and not on the old and inaccurate cash

collateral projected rents, which are not the real, true and actual rents being paid.

With the foregoing in mind, the projections concerning Santa Fe's property, Crown

Commerce Center are false and misleading.

Page 98 (a part of Exhibit "E") of the Exhibits sets forth the projections or "summary of cash

flow forecast" for Santa Fe and its real property, Crown Commerce Center. Concerning Santa Fe,

for each month of "Year 1" post-Effective Date, Debtors project that the monthly rental revenue will

be $119,000. For "Year 2" post-Effective Date, Debtors project that the monthly rental revenue will

be $119,000 for the first three months and $120,000 for the remaining nine months of such year.

However, the present amount of the gross monthly rents being paid by the tenants of Santa Fe is no

more than $99,008, or approximately 25% lower than Debtors' projected amount of $119,000.

Attached hereto as Exhibit "B" and incorporated herein by this reference is a true and correct copy

of the rent roll for March, 2010, concerning Santa Fe's property, which shows that the gross amount

Case 1:09-bk-13356-KT    Doc 1391    Filed 05/17/10    Entered 05/17/10 15:13:47    Desc
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of the present monthly rents is $99,008.5 Attached hereto as Exhibit "C" and incorporated herein by

this reference is a true and correct from that page Debtors' April, 2010 Monthly Operating Report

showing that the gross amount of the rent received by Santa Fe for April, 2010 was $93,137.

For Debtors' to project that by October 1, 2010 (which is less than four months after the

hearing to approve the Disclosure Statement) Santa Fe will experience an increase in rents of

approximately 25% is false and misleading. Yet, none of this is explained in the Disclosure

Statement. Debtors' should not be allowed to obtain approval of the Disclosure Statement and seek

confirmation of its Plan with false and misleading financial information and projections, especially

where (i) the "slight of hand" concerning the use of projected rents for the period immediately after

the Effective Date, rather than the present, actual rents, and (ii) difference between them, is not

calculated or explained.

3. The Financial Wherewithal of the "Initial Investors" Should be Disclosed.

In order to implement the Plan, if confirmed, MMPI will need and rely upon an infusion of

$10,000,000 from a "private placement" for the issuance of the new equity interests in MMPI.

Pursuant to the Disclosure Statement (page 121), the "Initial Investors" have committed to purchase

at least 250,001 shares of such new equity for the purchase price of $5,000,020.6 The identity of

the "Initial Investors" is "Richard Meruelo, or an entity controlled or designated by Richard

Meruelo and/or John Maddux or an entity controlled or designated by John Maddux." See, Plan,

page 11, lines 26-27. Yet, there is no disclosure that the "Initial Investors" have the financial ability

to pay $5,000,020 or $10,000,000 if no other party purchases any of the new equity. The "Initial

Investors" source of funds should be disclosed - for example, do the Initial Investors need to obtain

financing to raise the $5,000,020 or the $10,000,000, making their ability to purchase the new

equity, especially in this lending climate, speculative, at best.

5 Pursuant to the March, 2010 rent roll, Santa Fe's real property has six (6) tenants. Yet, the
Disclosure Statement, on page 30, states that there are seven (7) tenants. This should be corrected.

6 The Disclosure Statement also represents that if no other party wants to buy the balance of the
shares, i.e., 249,999 shares, the Initial Investors will buy all of the new equity for the sum of $10,000,000.
See, Disclosure Statement, page 174, lines 25-27.
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4. The Injunction Prohibiting Actions Against Third Party Guarantors Causes the Plan

to be Unconfirmable on its Face.

Notwithstanding that certain guarantors of Debtors' obligations to its numerous secured

creditors are not in bankruptcy and are not, as a matter of law, entitled to the protections of the

automatic stay and the benefits of Debtors' bankruptcy cases, the Plan and Disclosure Statement

provide that, for the life of the Plan, creditors are prohibited from enforcing their rights against such

non-debtor guarantors. Further, even if Debtors default under the Plan, the creditors' rights with

respect to the non-Debtors' guarantor's obligations are to be altered and eliminated. It is hornbook

law that a Plan cannot release any liability of third party non-debtors, yet, the proposed injunction

does just that - creditors are prohibited from enforcing its rights against non-debtor guarantors.

Thus, pursuant to the Ninth Circuit's holdings of In re American Hardwoods, Inc., 885 F.2d 621

(9th Cir. 1989) and In re Lowenschuss, 67 F.3d 1394 (9th Cir. 1995), the proposed injunction is

improper and the Plan is unconfirmable on its face.

Specifically, as to Berkadia, which holds the personal guaranty of Richard Meruelo, the Plan

also provides that all "SPE provisions" relating to Santa Fe will be eliminated and that all present

defaults are waived. However, the guaranty of Mr. Meruelo becomes effective upon Santa Fe's

bankruptcy filing and/or breach of the SPE provisions, both of which has occurred.7 By (i)

eliminating the "SPE provisions," (ii) waiving all defaults, (ii) eliminating certain of Berkadia's

accrued rights under its guaranty and (iii) including the proposed "temporary" injunction prohibiting

the enforcement of Mr. Meruelo's guaranty , MMPI is causing a permanent taking and elimination

of Mr. Meruelo's personal guaranty held by Berkadia. This violates In re American Hardwoods,

Inc., 885 F.2d 621 (9th Cir. 1989) and In re Lowenschuss, 67 F.3d 1394 (9th Cir. 1995).

5. The General Injunction Provision of the Plan is Too Broad and Unconfirmable.

The Ninth Circuit has long held that a plan of reorganization cannot release third party non-

debtors from liability. See, In re American Hardwoods, Inc., 885 F.2d 621 (9th Cir. 1989) and In re

7 Presently, Berkadia has an action pending against Mr. Meruelo on his guaranty. This action is
pending in the United States District Court for the Central District of California as Case No. CV 10-315
CAS(AJWx).
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Lowenschuss, 67 F.3d 1394 (9th Cir. 1995). Notwithstanding, the injunction provisions of the Plan

contains language that releases, discharges and enjoins actions against Debtors' and "their respective

affiliates, current or former officers, directors, agents, employees and representatives." See,

Disclosure Statement, pages 147. This portion of the injunction provision is too broad. For

example, Richard Meruelo, an officer and director of Debtors, has guaranteed Santa Fe's obligation

to Berkadia and Mr. Meruelo should not be released or discharged from this or any other obligation

or liability which he personally has.

Thus, the release, discharge and injunction provision is too broad as a matter of law and

causes the Plan to be unconfirmable on its face.

6. The Limitation of Liability Provision of the Plan is Too Broad and Unconfirmable.

The "Limitation of Liability" provision (see, Disclosure Statement, page 149-1508) suffers

from the same infirmity as the injunction provision. As the "Limitation of Liability" provision

seeks to cap or limit the liability of third party non-debtors, this provision is unlawful and the Plan

cannot be confirmed.

7. The Proposed Loan Modification Agreement Cannot Be Approved and Enforced

Against Berkadia.

While this issue is contained in the Secured Creditors List of Issues, a couple of points are

worthy of mention now.

First, the Loan Modification Agreement explicitly seeks to apply to Berkadia's third party

nondebtor guaranty agreement which Richard Meruelo entered into with Berkadia. This Court does

not have any subject matter jurisdiction over such guaranty agreement and cannot (i) modify or

release Mr. Meruelo from any obligation thereunder or (ii) take away any claims which have

already accrued under the guaranty agreement. See, In re American Hardwoods, Inc., 885 F.2d 621

(9th Cir. 1989) and In re Lowenschuss, 67 F.3d 1394 (9th Cir. 1995).

Second, the Loan Modification Agreement inappropriately calls for the "reinstatement" of

the loan between Berkadia and Santa Fe. "Reinstatement" of a loan is accomplished by a "cure" of

all past defaults. See, In re Entz-White Lumber and Supply, Inc., 850 F.2d 1338, 1341-1342. Here,

there is no cure under the Plan of the numerous defaults by Santa Fe. Additionally, Santa Fe's
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nondebtor guarantor, Richard Meruelo, also is not curing any defaults under the loan. This

"reinstatement" provision is therefore inappropriate as a matter of law. This unlawful and incorrect

provision of the Loan Modification Agreement is designed to allow (i) Debtors, after Plan

confirmation, to object to the claim of Berkadia and contend that, due to the alleged reinstatement

of the loan, Berkadia is not entitled to default interest and (ii) Mr. Meruelo to argue that there is no

default under the loan to Santa Fe and, therefore, there is no liability of Richard Meruelo under his

guaranty. This relief to Mr. Meruelo under his nondebtor guaranty is prohibited by the applicable

9th Circuit authority. See, In re American Hardwoods, Inc., 885 F.2d 621 (9th Cir. 1989) and In re

Lowenschuss, 67 F.3d 1394 (9th Cir. 1995).

8. Exhibit "H" to the Disclosure Statement Incorrectly Lists the Unsecured Creditors of

Santa Fe.

By Exhibit "H" to the Disclosure Statement, Debtors' seek to itemize and list the creditors of

each estate. On page 268 of the Exhibits (which is a part of Exhibit "H"), Debtors attempt to list the

general unsecured claims against Santa Fe and include thereon an alleged "scheduled" unsecured

claim of "L.P. Carreras & Associate, Inc." in the sum of $628.75. This creditor is not listed on

Santa Fe's Schedules and has not filed a proof of claim against Santa Fe. See, Exhibit "D" hereto

consisting of Santa Fe's Claims Register and that portion of Santa Fe's Schedules listing its

creditors. Further, the alleged claim of this creditor is not a claim which Debtors are seeking, by a

pending motion, to move into the estate of Santa Fe.

Exhibit "H," as it pertains to the listing of Santa Fe's general unsecured creditors, is wrong

and must be corrected.

9. Debtors' Statement Concerning Unknown Creditors' Valuations Should be Stricken.

On page 59 and 60 of the Disclosure Statement Debtors claim the "creditors who may have

obtained appraisals that were comparable to or higher than Mr. Meruelo's values did not, of course,

submit appraisals to the Court." First, by the use of the word "may" it is clear that this claim of

Debtor is speculative. There is no evidence to support this claim and it is prejudicial to all creditors,

as Debtors' do not identify what creditors did not submit appraisals. Without evidence or facts set

forth in the Disclosure Statement to support this allegation, this prejudicial and incendiary statement
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should be stricken.

10. Debtors' Should Identify the Alleged Properties Presently Under Contract for Sale.

Debtors' allege that during the first eighteen (18) months of the post-Effective Date period

"they propose to sell assets … and have property under contract for sale that is projected to close at

or shortly after the Effective Date." See, Disclosure Statement, page 119-120. The properties under

contract and the contractual sales price should be disclosed. As to the properties under contract, this

disclosure will not inhibit or impair Debtors' ability to close such sales. This disclosure is important

as it will provide all creditors with "adequate information" concerning the feasibility of the Plan.

11. Debtors' Disclosure Concerning Potential Bonuses is Inadequate.

The Disclosure Statement provides that "the Debtors may pay bonuses to the officers during

the Plan term as determined by the Board of Directors." See, Disclosure Statement, page 156.

First, Debtors should disclose whether or not potential bonuses are included in the Plan's

projections (Exhibit "E" to Disclosure Statement). If bonuses are included in the projections,

Debtors should disclose the potential recipients of the potential bonuses and the amounts allocated

to each bonus recipient.

Second, is Debtor planning to pay bonuses shortly after the Effective Date, which is

estimated as October, 2010. Are 2010 holiday bonuses planned, but not disclosed?

Third, Debtor should disclosure the timing and the benchmarks which must be met for

bonuses to be awarded and the amounts of the bonuses if the benchmarks are met.

Such disclosures are important. As this Court will recall, during the cash collateral

proceedings Debtors buried hundreds of thousands of dollars in executive/insider bonuses in the

cash collateral projections, which only came to light during the cross-examinations in the cash

collateral proceeding. Creditors are entitled to known if money from the purchase of new equity

interests will merely be recycled back to Mr. Meruelo, Mr. Maddux and other executives and
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insiders in the form of bonuses.8

III

CONCLUSION

Based on the foregoing, Berkadia contends that Debtors' Disclosure Statement does

not contain adequate information and that the Plan proposed by Debtors is unconfirmable on its

face. Accordingly, this Court should not approve Debtors' Disclosure Statement.

DATED: May 17, 2010 JEFFER, MANGELS, BUTLER & MARMARO LLP
JOHN A. GRAHAM
THOMAS M. GEHER

By: _/s/ Thomas M. Geher__________________
THOMAS M. GEHER, Attorneys for Creditor
Wells Fargo Bank, N.A. Successor by
Consolidation to Wells Fargo Bank Minnesota,
National Association as Trustee for the Registered
Certificateholders of GMAC Commercial
Mortgage Securities, Inc., Mortgage Pass-Through
Certificates, Series 2002-C1 Acting By and
Through Berkadia Commercial Mortgage, Inc., Its
Special Servicer

8 In fact, certain officers have employment contracts which may require the payment of bonuses. If
these contracts are assumed then the bonuses will be paid in 2010, as a cure or for bonuses due in 2010.
Debtors should disclose which executives have employment agreements which require the payment of a
bonus.
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