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CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION

Inre Case No. 2:08-bk-13518-SB
ESTYLE, INC. a Delaware corporation, Chapter 11

dba babystyle, Cadeau, and Cadeau

Designs, MOTION FOR ORDER APPROVING

STIPULATION BETWEEN DEBTOR,
OFFICIAL UNSECURED CREDITORS’
Debtor. COMMITTEE, AND “BRIDGE LENDERS”,
OAK INVESTMENT PARTNERS IX, OAK IX
AFFILIATES FUND, OAK IX AFFILIATES
FUND-A, GRP i, L.P., GRP 1l PARTNERS,
L.P., AND GRP INVESTORS Ii, L.P.,
REGARDING (1) APPOINTMENT OF

Tax |d # 95-4712564 RESPONSIBLE OFFICER, (2)
EMPLOYMENT OF ACCOUNTANT FOR
THE DEBTOR, AND (3) ANCILLARY
ISSUES THERETO; DECLARATION OF
DAVID S. KUPETZ; DECLARATION OF
JAMES K. BAER

DATE: [TOBE SET]

TIME: [TO BE SET]

PLACE: U.S. Bankruptcy Court
Courtroom 1575
255 East Temple Street
Los Angeles, CA 90012
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eStyle, Inc. (the “Debtor”), respectfully represents as follows:

1. The Debtor commenced the above-captioned case by filing a
voluntary chapter 11 petition on March 19, 2008.

2. The Debtor continues to administer its chapter 11 estate as a debtor
in possession.

3. The Office of the United States Trustee appointed an official
Committee of Creditors Holding Unsecured Claims (the "Committee”) in this case on
April 10, 2008.

4. Pursuant to an Order of the Court entered on July 16, 2008, the
Debtor has sold (the “Sale”) its business and substantially all of its assets (excluding
cash, accounts receivable, deposits with merchant credit card processors, and certain
other claims and limited assets) to TRS Acquisition Subsidiary, Inc. (the "Purchaser”), a
portfolio company of Hancock Park Capital Il, L.P. The Sale to the Purchaser closed on
July 21, 2008.

5. Also on July 21, 2008, in accordance with authorization of the Court,
the Debtor’s senior secured lender, Wachovia Capital Finance Corporation (Western)
(“Wachovia™), was paid in full from the Sale proceeds.

6. Qak Investment Partners, |X, Limited Partnership, a Delaware
Limited Partnership, Oak IX Affiliates Fund, Limited Partnership, a Delaware Limited
Partnership, and Qak IX Affiliates Fund — A Limited Partnership, a Delaware Limited
Partnership (collectively, the “Oak Entities”), GRP I, L.P., a Delaware Limited
Partnership, GRP Il Partners, L.P., a Delaware Limited Partnership, and GRP I
Investors, L.P., a Delaware Limited Partnership (collective, the “GRP Entities”) are
creditors of the Debtor asserting secured claims against the Debtor that were
subordinated to the claims of Wachovia prior to the satisfaction of Wachovia’s claim from
the Sale Proceeds. The Oak Entities and the GRP Entities are sometimes collectively

referred to herein as the “Bridge Lenders”.
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7. In accordance with a stipulation between the Bridge Lenders, the
Debtor, and the Committee approved by an Order of the Court entered on May 9, 2008,
the Bridge Lenders have subordinated their secured claims to certain administrative
expenses incurred by the Debtor and the Committee in this case.

8. The former management and employees of the Debtor have been
hired by the Purchaser.

9. The Debtor, the Bridge Lenders, and the Committee agree that the
Debtor should move forward with the administration of this case and the presentation of a
liquidating chapter 11 plan (the “Plan”).

10. Baer & Troff, LLP ("B&T"), has served as special corporate counsel
to the Debtor in this case pursuant to an Order of the Court entered on April 24, 2008.
James K. Baer ("Jim Baer”) is a partner in B&T.

11.  Because the Debtor's management personnel has been hired by the
Purchaser, it is necessary that management be replaced and that the party replacing
prior management work with counsel for the Debtor, the Committee, and the Bridge
Lenders to advance the administration of this case.

12.  The Debtor, the Committee, and the Bridge Lenders have stipulated
(the “Stipulation”) to the appointment of Jim Baer as the “Responsible Officer” for the
Debtor to replace the Debtor’s prior management and to fulfill the role of management of
the debtor in possession in this case. A true and correct copy of the Stipulation is
attached hereto as Exhibit 1 and is incorporated herein by this reference. Moreover, the
Debtor's Board of Directors has appointed Jim Baer as an officer of the Debtor to replace
the Debtor's prior management and officers who are now employed by the Purchaser.

13.  The primary terms of the Stipulation include the following:

A. Retention of James K. Baer as Responsible Officer. Subject

to approval of the Court, Jim Baer shall be retained as “Responsible Officer”
for the Debtor to replace the Debtor's prior management and to fulfill the

role of management of the debtor in possession in this case. The

[DSK\LIT\521265.1 8/25/2008 (1:14 PM)] 3
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appointment of Jim Baer as responsible officer shall be made effective as of
August 1, 2008, B&T shall no longer represent the Debtor as special
corporate counsel as of that date.

B. Retention of Accountant. Subject to Court approval, the

Debtor shall retain the accounting firm of Grobstein, Horwath & Company,
LLP (“GH&C"), to work with the Responsible Officer and provide accounting
services to the extent required by the Debtor.

C. Terms of Compensation of Responsible Officer. The

Responsible Officer shall be compensated on a monthly basis in the sum of
$12,500 per month. Expenses incurred by the Responsible Officer shall be
reimbursed at actual cost. The Bridge Lenders have agreed that the
compensation and expenses of the Responsible Officer shall be carved out
of their collateral. The Responsible Officer’s role and compensation in this
case shall cease and terminate on the effective date of the Plan.

D. Terms of Compensation of GH&C. GH&C shall be

compensated as a professional employed by the Debtor through the
effective date of Plan, subject to Court approval. Fees and expenses
incurred by GH&C shall be paid and reimbursed, respectively, under
properly noticed fee and costs applications in similar fashion to all other
professionals in the Case. The Bridge Lenders have previously agreed that
their secured claims are subordinate to the compensation and expenses of
the Debtor's professionals (which, subject to Court approval of its
employment, shall include GH&C). Following the effective date of the Plan,
GHA&C shall be employed as provided for in the Plan to be proposed by the
Debtor.

E. Post-Petition Payments to Counsel for Committee and

Debtor's Bankruptcy Counsel. Continuing the provision of postpetition

payments to the Committee that was in place under the cash collateral

[DSKILIT\S21285.1 8/25/2008 (1:14 PM)] 4
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orders prior to Wachovia being paid off, the Committee’s counsel will be

wired $7,500 per week commencing on September 1, 2008, through the

effective date of the Plan. Further, the Debtor's bankruptcy counsel shall
be wired $10,000 per week for the same time period.

14.  The Debtor's Board of Directors (the “Board”) continues in place and
continues to fulfill its duties and obligations as a board of directors for a debtor in
possession. Generally, under such circumstances, where there is a need to replace
former officers of a debtor, the debtor’s board of directors may act on its own without the
involvement of the Court. In this case, the Board and the Debtor believe that it is in the
best interest of the estate and the Debtor to appoint Jim Baer as the Responsible Officer
and since Mr. Baer's law firm has acted as corporate counsel to the Debtor it has been
deemed by the Debtor to be proper and appropriate to bring this matter before the Court.
Moreover, representatives of the primary remaining (subsequent to the satisfaction of the
claim of Wachovia) constituencies in this case, the Committee (on behalf of the
unsecured creditors) and the Bridge Lenders (the remaining secured creditors), have
stipulated (as set forth in Exhibit 1 hereto) to the appointment of Jim Baer as Responsible
Officer in accordance with the terms of the Stipulation.

15.  Courts have appointed a responsible officer to act on behalf of the

debtor in possession where appropriate. For example, in In re Communication Options,

Inc., 299 B.R. 481 (S.D. Ohio 2003), the Court ordered “the appointment of a responsible
person to act on behalf of the debtor in possession” after recognizing its equitable
“obligation to protect the reorganization process and the rights of parties in interest,” and
noting that the appointment of trustee would ‘merely delay the process and incur

expense that this estate cannot afford.” Id. at 482. Similarly, in In re Gaslight Club, Inc..

782 F.2d 767, 770 (7" cir. 1986), the Seventh Circuit upheld the Court's authority to
appoint a responsible officer to act for the debtor in possession. In Gaslight, the
creditors’ committee and the debtor entered into a consent order pursuant to which the

Court appointed a third party to exercise the powers of the debtor in possession. When
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that individual later fired the president, the president filed a motion to appoint a trustee or
to vacate the prior consent order, arguing (inter alia) that the bankruptcy court had lacked
authority to issue the consent order. The Seventh Circuit disagreed, citing 11 U.S.C. §§
105(a) and 1107(a), and reiterating, “[T]he court has considerable authority to interfere
with the management of a debtor corporation in order to protect the creditors' interest.” Id.
at 770.

16.  In recognizing the Bankruptcy Court's power to designate a person
to replace debtor's management and to assume the rights and obligations of a debtor in
possession, the Seventh Circuit relied on the Ninth Circuit's decision in In re Boileau, 736
F.2d 503 (9" Cir. 1984), as “implicitly approv[ing]” such designation. Gaslight, 782 F.2d
at771. In Boileau, the Court removed the debtor “from any substantial participation in
the management,” left it as debtor in possession in name only, and transferred the
“functions of [the] debtor in possession under the terms of 11 U.S.C. § 1107 to an
“examiner with expanded powers.” |d., at 505-06. Later, over the debtor’s objection, the
examiner waived the debtor’s attorney-client privilege. While the direct issue on appeal
was the examiner's power to waive the privilege, in affirming that waiver power, the Ninth
Circuit necessarily affirmed the bankruptcy court’s power to have appointed the third
party in the first place. See also, In re FSC Corp., 38 B.R. 346, 350 (Bankr. W.D. PA
1983) (Court had the power under sections 105 and 1107(a) of the Bankruptcy Code to

designate a third party individual with “full and exclusive authority” to exercise debtor in

possession powers); In re United Press International, Inc., 60 B.R. 265 (Bankr. D. D.C.

1986) (Bankruptcy Court's consent order abolishing board of directors and authorizing
debtor's management to file reorganization plan in debtor’'s name was valid under
Bankruptcy Code).

17.  In the instant case, the proposed appointment of the responsible
officer is not to replace the Debtor's Board of Directors and is limited to the replacement
of the Debtor’s former officers and management. As stated above, Court approval would

not generally be necessary with respect to the Board appointing an officer for the Debtor

[DSK\LIT\521285.1 8/25/2008 (1:14 PM)] 6
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to replace prior management, but should be requested when the proposed Responsible
Officer is a former professional that had been retained (through his law firm} by the
Debtor.

18. As set forth in the Stipulation, the Debtor, the Committee, and the
Bridge Lenders request that the Court appoint Jim Baer as the Responsible Officer for
the Debtor in this case pursuant to the terms of the Stipulation. B&T has served as the
Debtor’s special corporate counsel in this case pursuant to an order of the Court entered
on April 24, 2008. A resume for Jim Baer is attached hereto as Exhibit 2.

19.  Jim Baer has the appropriate and necessary experience and
expertise to serve as the Responsible Officer for the Debtor in this case. Such services
are likely to primarily involve: (1) directing and working with counsel in connection with
the preparation and presentation of a liquidating chapter 11 plan and disclosure
statement; (2) review and analysis and directing and working with counsel and the
Debtor's proposed accountant in connection with claims and administrative expenses
submitted in the chapter 11 case and the filing and resolution of objections to claims,
including administrative claims (postpetition business obligations, section 503(b)(9)
reclamation claims, professional fees, postpetition taxes, and any other administrative
obligations), other priority claims (e.qg., priority wage claims and tax claims), and general
unsecured claims; (3) communications with the unsecured creditors’' committee (along
with counsel) regarding administration of the case and related issues; (4) recovery of
deposits with merchant credit card processors; (5) directing and working with counsel
regarding resolution of any remaining post-closing issues with the Purchaser, including
any open issues relating to prorations and access to system/data needed to administer
chapter 11 case,; (6) preparing, with the assistance of the proposed accountant (if
needed), monthly operating reports to be submitted to the office of the United States
Trustee; (7) communicating with the Debtor's Board; and (8) directing and working with

counsel and the Debtor's contemplated accountant, as appropriate, on all of the above

[DSKILIT\521285.1 B/25/2008 (1:14 PM)] 7
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and any other matters necessary to advance the administration of the case, including
reviewing and executing declarations to be filed with the Court.

20. The Debtor, the Bridge Lenders, and the Committee believe that it is
in the best interests of the Debtor, the Debtor’s estate, and creditors that Jim Baer be
appointed as the Responsible Officer for the Debtor in this case and that such
appointment at this time will allow the estate to avoid the expense and delay that would
otherwise likely result.

WHEREFORE, the Debtor respectfully requests that the Court approve the
Stipulation regarding the appointment of Jim Baer as Responsible Officer for the Debtor
to replace the Debtor’s prior management and regarding other ancillary relief. The
Debtor's retention of GH&C referenced in the Stipulation will be subject to a separate

application to be filed with the Court.

DATED: Aa/ws?" 2.5 2008 Respectfully submitted,

SulmeyerKupetz
A Professional Corporation

y Lltotot

David S. Kupetz

Attorneys for eStyle, Inc.,
Debtor and Debtor in Possession

[DSKALITE21285.1 8/25/2008 (1:14 PM)] 8
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DECLARATION OF DAVID S. KUPETZ

|, David S. Kupetz, declare:

1. | am an attorney duly admitted and qualified to practice law before
the above-entitled court. | am a member of the law firm SulmeyerKupetz (“SK”), a
professional corporation. | joined SK in 1986. | have specialized in bankruptcy, business
reorganization and insolvency matters since that time.

2. | have personal knowledge of the facts set forth herein. | can testify
that said facts are true and correct.

3. SK is bankruptcy counsel to eStyle, Inc. (the “Debtor”), debtor and
debtor in possession in the above-captioned chapter 11 case.

4. The Debtor commenced the above-captioned case by filing a
voluntary chapter 11 petition on March 19, 2008.

5. The Debtor continues to administer its chapter 11 estate as a debtor
in possession.

6. The Office of the United States Trustee appointed an official
Committee of Creditors Holding Unsecured Claims (the “Committee”} in this case on
April 10, 2008.

7. Pursuant to an Order of the Court entered on July 16, 2008, the
Debtor has sold (the “Sale”) its business and substantially all of its assets (excluding
cash, accounts receivable, deposits with merchant credit card processors, and certain
other claims and limited assets) to TRS Acquisition Subsidiary, Inc. (the “Purchaser”), a
portfolio company of Hancock Park Capital Il, L.P. The Sale to the Purchaser closed on
July 21, 2008.

8. Also on July 21, 2008, in accordance with authorization of the Court,
the Debtor's senior secured lender, Wachovia Capital Finance Corporation (Western)
("Wachovia”), was paid in full from the Sale proceeds.

9. Oak Investment Partners, IX, Limited Partnership, a Delaware

Limited Partnership, Oak IX Affiliates Fund, Limited Partnership, a Delaware Limited

[DSK\LIT\521285.1 8/25/2008 (1:14 PM)] 9
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Partnership, and Oak |X Affiliates Fund — A Limited Partnership, a Delaware Limited
Partnership (coliectively, the "Oak Entities”), GRP 1], L.P., a Delaware Limited
Partnership, GRP Il Partners, L.P., a Delaware Limited Partnership, and GRP ||
Investors, L.P., a Delaware Limited Partnership (collective, the “GRP Entitie's”) are
creditors of the Debtor asserting secured claims against the Debtor that were
subordinated to the claims of Wachovia prior to the satisfaction of Wachovia’s claim from
the Sale Proceeds. The Oak Entities and the GRP Entities are sometimes collectively
referred to herein as the “Bridge Lenders”.

10.  In accordance with a stipulation between the Bridge Lenders, the
Debtor, and the Committee approved by an Order of the Court entered on May 9, 2008,
the Bridge Lenders have subordinated their secured claims to certain administrative
expenses incurred by the Debtor and the Committee in this case.

11.  The former management and employees of the Debtor have been
hired by the Purchaser.

12.  The Debtor, the Bridge Lenders, and the Committee agree that the
Debtor should move forward with the administration of this case and the presentation of a
liquidating chapter 11 plan (the “Plan”).

13.  Baer & Troff, LLP (“B&T") has served as special corporate counsel to
the Debtor in this case pursuant to an Order of the Court entered on April 24, 2008.
James K. Baer (“Jim Baer”) is a partner in B&T.

14.  Because the Debtor's management personnel has been hired by the
Purchaser, it is necessary that management be replaced and that the person replacing
prior management work with counsel for the Debtor, the Committee, and the Bridge
Lenders to advance the administration of this case.

15.  The Debtor, the Committee, and the Bridge Lenders have stipulated
(the “Stipulation”) to the appointment of Jim Baer as the “Responsible Officer” for the
Debtor to replace the Debtor’s prior management and to fulfill the role of management of

the debtor in possession in this case. A true and correct copy of the Stipulation is

[DSKMLITS21285.1 8/25/2008 (1:14 PM)) 10
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attached hereto as Exhibit 1 and is incorporated herein by this reference. Moreover, the
Debtor's Board of Directors (the “Board”) has appointed Jim Baer as an officer of the
Debtor to replace the Debtor's prior management and officers who are now employed by
the Purchaser.

17.  The Board continues in place and continues to fulffill its duties and
obligations as a board of directors for a debtor in possession. Generally, under such
circumstances, where there is a need to replace former officers of the debtor, a board of
directors may act on its own without the involvement of the Court. In this case, the Board
and the Debtor believe that it is in the best interest of the estate and the Debtor to appoint
Jim Baer as the Responsible Officer and since Mr. Baer’s law firm has acted as corporate
counsel to the Debtor it has been deemed by the Debtor to be proper and appropriate to
bring this matter before the Court. Moreover, representatives of the primary remaining
(subsequent to the satisfaction of the claim of Wachovia) constituencies in this case, the
Committee (on behalf of the unsecured creditors) and the Bridge Lenders (the remaining
secured creditors), have stipulated (see Exhibit 1 hereto) to the appointment of Jim Baer
as Responsible Officer in accordance with the terms of the Stipulation.

18.  The Debtor believes that Jim Baer has the appropriate and
necessary experience and expertise to serve as the Responsible Officer for the Debtor in
this case. Such services are likely to primarily involve: (1) directing and working with
counsel in connection with the preparation and presentation of a liquidating chapter 11
plan and disclosure statement; (2) review and analysis and directing and working with
counsel and the Debtor's proposed accountant in connection with claims and
administrative expenses submitted in the chapter 11 case and the filing and resolution of
objections to claims, including administrative claims (postpetition business obligations,
section 503(b)(9) reclamation claims, professional fees, postpetition taxes, and any other
administrative obligations), other priority claims (e.g., priority wage claims and tax
claims), and general unsecured claims; (3) communications with the unsecured creditors’

committee (along with counsel) regarding administration of the case and related issues;

[DSK\LIT\521285.1 8/25/2008 (1:14 PM)] 11
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(4) recovery of deposits with merchant credit card processors; (5) directing and working
with counsel regarding resolution of any remaining post-closing issues with the
Purchaser, including any open issues relating to prorations and access to system/data
needed to administer chapter 11 case; (6) preparing, with the assistance of the
accountant (if needed), monthly operating reports to be submitted to the office of the
United States Trustee; (7) communicating with the Debtor's Board; and (8) directing and
working with counsel and the Debtor’'s proposed accountant, as appropriate, on all of the
above and any other matters necessary to advance the administration of the case,
including reviewing and executing declarations to be filed with the Court.

| declare under penalty of perjury that the foregoing is true and correct.

EXECUTED THISZ_K%AY OF AUGUST, 2008, AT LOS ANGELES,

CALIFORNIA. Q//{

(o DAVID S. KUFET@

[OSKWLIT\S521285.1 8/25/2008 (1:14 PM)] 12
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DECLARATION OF JAMES K. BAER

I, James K. Baer, declare:

1. | am an attorney duly admitted and qualified to practice law before
the abo#e—entitied court. | am a partner in the law firm Baer & Troff, LLP ("B&T").

2. | have personal knowledge of the facts set forth herein. | can testify
that said facts are true and correct.

3. B&T has served as special corporate counsel to eStyle, Inc. {the
“Debtor”), debtor and debtor in possession in the above-captioned chapter 11 case.

4, { have reviewed the foregoing Motion and believe that the facts set
forth therein are true and correct. ‘

5. Aftached hereto as Exhibit 2 is a true and correct copy of my
resume. |

6. As set forth in the Stipulation attached heretc as Exhibit 1, the
Official Unsecured Creditors’ Committee appointed in the Debtor's chapter 11 case and
the Debiar's secured creditors have stipulated to my appointment as “Responsibie
Officer” for the Debtor. Moreover, the Debtor's Board of Direcfors has appointed me as
an officer to replace the Debtor’s prior management and officers who are now employed
by the purchaser of the Debtor's business.

7. Neither B&T nor | represent any creditor or other party in this chapter
11 case and we have no interest adverse to the Debtor or the estate. As set forth in the
foregoing Motion and the Stipulation attached hereto as Exhibit 1, B&T's representation
of the Debtor as corporate counsel will be deemed to have ceased upon the date that my
appointment as Responsible Officer for the Debtor is made effective.

| declare under penalty of perjury that the foregoing is true and corréct.

EXECUTED THIS%DAY OF AUGUST, 2008, AT L NGELES,

CALIFORNIA. /
—

JAMES .BAER’QQ‘
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David S. Kupetz (CA Bar No. 125062)
Email: dkupetz@sulmeyertaw.com

Mark S. Horoupian (CA Bar No. 175373)

Email: mhoroupian@sulmeyerlaw.com
SulmeyerKupetz

A Professional Corporation

333 South Hope Street, Thirty-Fifth Floor
Los Angeles, California 90071-1406
Telephone: 213.626.2311

Facsimile: 213.629.4520

Bankruptcy Counsel for eStyle, Inc.,
Debtor and Debtor in Possession

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION

Inre

ESTYLE, INC.. a Delaware corporation,
dba babystyle, Cadeau, and Cadeau
Designs, )

Debtor.

Tax Id # 95-4712564
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PARTNERS, IX, OAK IX AFFILIATES
FUND, OAK IX AFFILIATES FUND-A, GRP
I, L.P., GRP Il PARTNERS, L.P., AND GRP
Il INVESTORS, L.P. REGARDING (1)
APPOINTMENT OF RESPONSIBLE
OFFICER FOR THE DEBTOR,; (2)
EMPLOYMENT OF ACCOUNTANT FOR
THE DEBTOR; AND (3) ANCILLIARY
ISSUES THERETO
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This Stipulation is entered into, by and between, eStyle, Inc. (the “Debtor”),
a Delaware corporation, and debtor and debtor-in-possession in the above-captioned
chapter 11 case, the official committee of unsecured creditors appointed in this case (the
“Committee”), and Oak Investment Partners, X, Limited Partnership, a Delaware limited
Partnership, Oak IX Affiliates Fund, Limited Partnership, a Delaware limited partnership,
and Oak 1X Affiliates Fund-A, Limited Partnership, a Delaware limited partnership
(collectively, the "Oak Entities"), GRP Il, L.P., a Delaware limited partnership, GRP I
Partners, L.P., a Delaware limited partnership, and GRP Il Investors, L.P, a Delaware
limited partnership (collectively the."GRP Entities"). The Oak Entities and GRP Entities
are sometimes collectively referred to herein as the "Bridge Lenders". The Stipulation is
entered into with respect to the following facts:

.
RECITALS

A. The Debtor commenced the above-captioned case by filing a voluntary
chapter 11 petition on March 19, 2008.

B. The Debtor continues to administer its chapter 11 estate as a debtor in
possession.

C. The Office of the United States Trustee appointed the Committee in this
case on April 10, 2008.

D. Pursuant to an Order of the Court entered on July 16, 2008, the Debtor has
sold (the “Sale") its business and substantially all of its assets (excluding cash, accounts
receivable, deposits with merchant credit card processors, and certain other claims and
limited assets) to TRS Acquisition Subsidiary, Inc. (the “Purchaser”), a portfolio company

of Hancock Park Capital Il, L.P. The Sale to the Purchaser closed on July 21, 2008.

[DSK\LIT\S521339.1 8/25/2008 (7:52 AM)] 2
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E. Also on July 21, 2008, in accordance with authorization of the Court, the
Debtor’s senior secured lender, Wachovia Capital Finance Corporation (Western), was
paid in full from the Sale proceeds.

F. Oak Investment Partners, IX, Limited Partnership, a Delaware Limited
Partnership, Oak IX Affiliates Fund, Limited Partnership, a Delaware Limited Partnership,
and Oak IX Affiliates Fund — A Limited Partnership, a Delaware Limited Partnership
(collectively, the “Oak Entities”), GRP II, L.P., a Delaware Limited Partnership, GRP li
Partners, L.P., a Delaware Limited Partnership, and GRP || Investors, L.P., a Delaware
Limited Partnership {collective, the “GRP Entities”) are alleged creditors of the Debtor
asserting secured claims against the Debtor that were subordinated to the claims of
Wachovia prior to the satisfaction of Wachovia’s claim from the Sale Proceeds. The Oak
Entities and the GRP Entities are sometimes collectively referred to herein as the “Bridge
Lenders”.

G. The Committee continues to assess the validity of the Bridge Lenders’
alleged claims, and the Committee has preserved any and all rights and claims against
the Bridge Lenders alleged claims.

H. In accordance with a stipulation between the Bridge Lenders, the Debtor,
and the Committee approved by an Order of the Court entered on May 9, 2008, the
Bridge Lenders have subordinated their secured claims to certain administrative
expenses incurred by the Debtor and the Committee in this case.

l. 'i'he management and employees of the Debtor have been hired by the
Purchaser.

J. The Debtor, the Committee, and~ the Bridge Lenders agree that the Debtor

should move forward with the administration of this case and the presentation of a

liquidating chapter 11 plan.

! The Commiittee, the Debtor, and Wachovia agreed that the Committee’s rights and
claims to object to, and seek disgorgement of, Wachovia's attorneys’ fees and costs were

reserved.

[DSKIWLIT\521338.1 8/25/2008 (7:52 AM)] ) 3
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K. Baer & Troff, LLP (“B&T"), has served as special corporate counsel to the
Debtor in this case pursuant to an Order of the Court entered on April 24, 2008. James
K. Baer (“Jim Baer”) is a partner in B&T.

L. Because the Debtor's management personnel has been hired by the
Purchaser, it is necessary that management be replaced and that the party replacing
prior management work with counsel for the Debtor, the Committee, and the Bridge
Lenders to advance the administration of this case.

M. The Debtor, the Bridge Lenders, and the Committee agree that Jim Baer
should be appointed as Responsible Officer to replace the Debtor’s prior management in
accordance‘with the terms of this Stipulation.

N. The Debtor, the Bridge Lenders, and the Committee further agree that
Grobstein Horwath & Company, LLC (“GH&C") shall be employed by the Debtor as its
accountants, subject to Court approval of a properly noticed employment application.
GH&C shall replace the Debtor’s financial advisors to assist with accounting, tax, and/or
reporting matters associated with a liquidating plan, including any and all other financial
matters through the conclusion of confirmation of the liquidating plan. GH&C shall further
assist the Committee with any and all financial, accounting, tax, and/or reporting needs,
including but not limited to assisting with the financial and accounting aspects attendant
to avoidance claims, if necessary. The liquidating plan to be proposed by the Debtor
shall provide for GH&C's role in the case post-confirmation.

1.
STIPULATION

NOW, THEREFORE, in consideration of the foregoing recitals and the

mutual promises hereinafter contained, the Debtor, the Committee, and the Bridge

Lenders hereby stipulate and agree as follows:

1. Incorporation of Recitals. The foregoing recitals in Paragraphs A

through N, inclusive, are incorporated herein in full as part of this Stipulation. The parties

to this Stipulation agree that the matters set forth therein are true and correct.

[DSKILIT\521339.1 8/25/2008 (7:52 AM)] 4
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2. Retention of James K. Baer as Responsible Officer. Subject to approval

of the Court, Jim Baer shall be retained as “Responsible Officer” for the Debtor to replace
the Debtor's prior management and to fulfill the role of management of the debtor in
possession in this case. As of the date of entry of the order of the Court approving this
Stipulation, B&T shall no longer represent the Debtor as special corporate counsel.

3. Retention of Accountant. Subject to Court approval, the Debtor shall

retain the accounting firm of Grobstein, Horwath & Company, LLP, to work with the
Responsible Officer and provide accounting services to the extent required by the Debtor.
GH&C shall further assist the Committee with any and all financial, accounting, tax,
and/or reporting needs, including but not limited to assisting with the financial and
accounting aspects attendant to avoidance claims, if necessary. The liquidating plan to

be proposed by the Debtor shall provide for GH&C's role in the case post-confirmation.

4. Terms of Compensation of Responsible Officer. The Responsible
Officer shall be compensated on a monthly basis in the sum of $12,500 per month.
Expenses incurred by the Responsible Officer shall be reimbursed at actual cost. The
Bridge Lenders have agreed that the coﬁ‘npensation and expenses of the Responsible
Officer shall be carved out of their collateral. The Responsible Officer's rale and
compensation in this Case shall cease and terminate on the effective date of the

liquidating plan.

5. Terms of Compensation of GH&C. GH&C shall be compensated as a

professional empioyed by the debtor through the effective date of the liquidating plan,
subject to Court approval. Fees and expenses incurred by GH&C shall be paid and
reimbursed, respectively, under properly noticed fee and costs applications in similar
fashion to all other professionals in the Case. The Bridge Lenders have previously
agreed that their secured claims are subordinate to the compensation and expenses of
the Debtor's professionals (which subject to Court approval shall include GH&C). Post-
confirmation GH&C shall be employed as provided for in the liquidating plan to be

proposed by the debtor.

[DSK\LIT\G21339.1 8/25/2008 (7:52 AM)) 5
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6. The Committee shall be wired $7,500.00 per week commencing on
September 1, 2008 though the Effective Date of the liquidating plan to be applied towards
fees and costs incurred by the Committee. Additionally, Debtor's counsel,
SulmeyerKupetz, shall be wired $10,000 per week, commencing on September 1, 2008
through the Effective Date of the liquidating plan to be applied towards fees and costs
incurred by SulmeyerKupetz, in the course of representing the Debtor.

7. Headings. The headings set forth herein are inserted for convenience of
the parties only, and shall not be used to interpret, construe, or in any way affect the
meaning of the terms and provisions of this Stipulation.

8. Neutral Construction. This Stipulation is the product of negotiation

among the parties hereto and represents the jointly conceived, bargained-for, and
agreed-upon language mutually determined by the parties to express their intentions of
entering into this Stipulation. Any ambiguity or uncertainty in this Stipulation shail be
deemed to be caused by, or attributable to all parties hereto collectively. In any action fo
enforce or interpret this Stipulation, the Stipulation shall be construed in a neutral
manner, and no term or provision of this Stipulation or this Stipulation as a whole shall be
construed more or less favorably to any one party, group, or groups of parties, to this
Stipulation.

9. Integration. Except as expressly provided for in this Stipulation, this
Stipulation is the final written expression and complete and exclusive statement of all the
agreements, conditions, promises, and covenants among the parties with respect to the
subject matter hereof, and supersedes all prior or contemporaneous agreements,
negotiations, representations, understandings, and discussions among the parties and/or
their respective counsel with respect to the subject matter conveyed hereby.

10. Counterpart Signatures. This Stipulation may be signed in counterpart

and also via facsimile.

[BSKILITS521339.1 8/25/2008 (7:52 AM)] 6
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1 11. Bankruptey Court Order. Debtor shall take all steps necessary to
2 |} obtain Bankruptcy Court approval of this Stipulation.
3 IN WITNESS WHEREOF, the parties, either directly or through thsir
4 || respective attomeys of record, execute this Stiputation as of the date set forth opposite
§ [{ their respective signatures.
6
7
8
9
10
11 ,
12 Attorheys for OAK INVESTMENT PARTNERS IX,
LIMITED PARTNERSHIP, a Delaware Limited Partnership
13 OAK X AFFILIATES FUND, LIMITED PARTNERSHIP,
A Delaware Limited Partnership
14 OAK IX AFFILIATES FUND-A, LIMITED PARTNERSHIP,
A Delaware Limited Partnership
15 GRP [l, L.P., a Delaware Limited Partrership
GRP |l PARTNERS, L.P., a Defaware Limited Partnership
16 GRP Il INVESTORS, L.P., a Delaware Limited Partnership
17
18 Landsb argulies, LL.P

N N N NN

' raig G. Margulies
—/Ettorneys for Official Unsech‘\:reditors’ Committee
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James K. Baer
848 Leonard Road
Los Angeles, California 90049
Telephone: 310.802.4200
Fax: 310.471.6971

Jim Baer is a principal and founding partner of Baer and Troff, LLP. His legal practice
experience includes serving as outside general counsel and business advisor to
numerous companies and individuals, venture capital financings for both venture capital
firms and portfolic companies, and advising business entities, boards of directors and
individuals on general corporate matters, loan transactions, mergers and acquisitions,
restructuring transactions and corporate securities issues. He was admitted to the State
Bar of California in 1983.

In addition to his legal practice, Jim Baer has served as an executive officer and a
business advisor for various companies in a variety of industries.

Mr. Baer also has expertise as a mediator in a wide variety of matters.

Mr. Baer was head of the Corporate Department in the Los Angeles office of Katten,
Muchin & Zavis, a Chicago-based firm with approximately 375 attorneys in six offices.
Previous to that, he practiced with Gibson, Dunn & Crutcher, LLP, a Los Angeles-based
firm with approximately 600 lawyers in 10 domestic and 5 foreign offices.

Jim Baer received his law degree from Loyola Law School in Los Angeles in 1983,
where he was ranked in the top five percent of his class for both calendar years 1981
and 1982. He graduated in 1980 from University of California at Santa Barbara with a
B.A. in business economics. |

A member of the American Bar Association and the Los Angeles County Bar
Association, Mr. Baer is also a past member of the Corporations Committee for the
Business Law Section of the State Bar of California.
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

At the time of service, | was over 18 years of age and not a party to this action. |
am employed in the County of Los Angeles, State of California. My business address is
333 South Hope Street, Thirty-Fifth Floor, Los Angeles, California 9007 1-1406.

On August 26, 2008, | served the following document(s) described as MOTION FOR ORDER
APPROVING STIPULATION BETWEEN DEBTOR, OFFICIAL UNSECURED CREDITORS’ COMMITTEE,
AND “BRIDGE LENDERS”, OAK INVESTMENT PARTNERS IX, OAK IX AFFILIATES FUND, OAK IX
AFFILIATES FUND-A, GRP II, L.P., GRP || PARTNERS, L.P., AND GRP INVESTORS I}, L.P.,
REGARDING (1) APPOINTMENT OF RESPONSIBLE OFFICER, (2) EMPLOYMENT OF ACCOUNTANT
FOR THE DEBTOR, AND (3) ANCILLARY ISSUES THERETO; DECLARATION OF DAVID S. KUPETZ;
DECLARATION OF JAMES K. BAER on the interested parties in this action as follows:

BY MAIL: | enclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection
and mailing, following our ordinary business practices. | am readily familiar with
SulmeyerKupetz's practice for collecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited
in the ordinary course of business with the United States Postal Service, in a sealed
envelope with postage fully prepaid.

Carolyn Lievers, Esq. State of Washington
First Assistant Attorney General Bus & Licensing Department of Revenue and Employment Security
1525 Sherman St., 7" Floor c/o Zachary Mosner, Asst. Attorney General
Denver, CO 80203 Bankruptcy & Collections Unit
800 Fifth Ave, Ste 2000
SwaddleDesigns, LLC - Charles C. Robinson Seattle, WA 98104-3188
Garvey Schubert Barer
1191 Second Ave., 18" FI. Taubman Landlords
Seattle, WA 98101-2939 (West Farms Mall |LLC;
c/o Taubman Realty Group Limited
Tax Collector County of Santa Clara The Taubman Company
County Govt Center 6" Fl East Wing Attn: Andrew S. Conway
70 West Hedding St 200 E. Long Lake Road, Ste. 300
San Jose, CA 95110 Bioomfiled Hills, Ml 48303-0200

BY E-MAIL OR ELECTRONIC TRANSMISSION: | caused the document(s) to be sent
from the e-mail address dperez@sulmeyerlaw.com to the persons at the e-mail
addresses listed in the Service List, | did not receive, within a reasonable time after the
transmission, any electronic message or other indication that the transmission was
unsuccessful. SEE ATTACHED EMAIL SERVICE LIST

| declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct and that | am employed in the office of a member of
the bar of this Court at whose direction the service was made.

Executed on August 26, 2008, at Los A

)

V'
ebbie A. Pérezy”
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SERVICE LIST

OFFICE_OF THE UNITED STATES TRUSTEE
tce of the United States [rustee

Attn: Bruce Schildkraut, Esq.

Ernst & Young Plaza

725 South Figueroa St., 26th Floor

Los Angeles, CA 90017

Bruce.Schildkraut@usdoj.gov

ATTORNEY FOR COMMITTEE OF UNSECURED CREDITORS
akes, Esq.

Craig G. Margulies, Esq.

lan S. Landsberg, Esq.
LANDSBERG MARGULIES LLP
16030 Ventura Blvd., Ste. 470
Encino, CA 91436-2731
cmargulies@Im-lawyers.com
ilandsberg@Im-lawyers.com

PARTIES REQUESTING SPECIAL NOTICE
1800Diapers, Inc.

c/o Jeffery N. Pomerantz, Esq.

PACHULSKI STANG ZIEHL & JONES LLP

10100 Santa Monica Blvd., 11th Floor

Los Angeles, CA 90067-4100

jpomerantz@pszjlaw.com

American Express Travel Related Svcs Co
Inc Corp Card

c/o Becket and Lee LLP

POB 3001

Malvern, PA 19355-0701
notices@becket-lee.com

Bellevue Square Managers, Inc.
c/o John S. Kaplan, Esq.
Perkins Coie LLP

1201 Third Avenue, 40™ Floor
Seattle, WA 98101-3089
JKaplan@perkinscoie.com

Bellevue Square Managers, Inc.
c/o Gabriel Liao, Esq.

Perkins CO|e LLP

1620 26" Street, 6" Floor — South
Santa Monica, CA 90404
GLiao@perkinscoie.com

Comptroller of Public Accounts of

the State of Texas

c/o Jay W. Hurst, Asst. Attorney General
Bankruptcy & Collections Division

P.O. Box 12548

DSKILIT\S21285.1 8/25/2008 (1:40 PM)] 16
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Austin, TX 78711-2548
jay.hurst@oag.state.tx.us

Dream International USA, Inc.

c/o Samuel S. Oh, Esq.

Lim, Ruger & Kim, LLP

1055 West Seventh St., Ste. 2800
Los Angeles, CA 90017
sam.och@ilrklawyers.com

General Growth Management, Inc., as Agent
Attn: Kristen N. Pate, Assistant Gen. Counsel
110 N. Wacker

Chicago, IL 60606

ggpbk@ggp.com

GRP Il Investors, L.P.; GRP Il Partners, L.P;

GRP II, L.P.; Oak Investment Partners 1X;

Oak IX Affiliates Fund, L.P.; & Oak |X Affiliates Fund — A, L.P.
c/o Michael Foreman, Esq.

c/o Michelle Kreidler Dove, Esq.

DORSEY & WHITNEY LLP

250 Park Avenue

New York, NY 10177

foreman.michael@dorsey.com

dove.michelle@dorsey.com

Richard Alston

Steven Green

Kibel Green

3555 San Pasqual Street
Pasadena, CA 91107
ralston@kginc.com
sgreen@kginc.com

DORSEY & WHITNEY LLP
250 Park Avenue

New York, NY 10177
foreman.michael@dorsey.com
dove.michelle@dorsey.com

Iron Mountain Information Management
c/o Frank F. McGinn

155 Federal Street, 9" Floor

Boston, MA 02110
ffm@bostonbusinesslaw.com

Iron Mountain Information Management
c/o R. Frederick Linfesty, Esg.

745 Atlantic Ave 10" F

Boston, MA 02111
Fred.linfesty@ironmountain.com

John Hancock Life Insurance Company (U.S.A.)
(Successor-In-Interest from the Manufacturers Life Insurance Company)

[DSKILIT\521285.1 8/25/2008 (1:40 PM)] 17
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c/o David Seror, Esq.

c/o Anthony A. Friedman, Esq.

MOLDO DAVIDSON FRAIOLI SEROR & SESTANOVICH LLP
2029 Century Park East, 21st Floor

Los Angeles, CA 90067

dseror@mdfslaw.com

afriedman@mdfslaw.com

The Irvine Company, LLC

c/o Ernie Zachary Park, Esq.

BEWLEY, LASSLEBEN & MILLER LLP
13215 E. Penn St., Ste. 510

Whittier, CA 90602-1797
emie.park@bewleylaw.com

Kashwere LLC

19749 Bahama Street
Northridge, CA 91324
patty@kashwere.com

Robert A. Klyman, Esq.
Latham & Watkins, LLP

355 South Grand Avenue
Los Angeles CA 90071-1560
robert.klyman@Iw.com

Maricopa County Treasurer

c/o Madeleine C. Wanslee, Esq.
GUST ROSENFELD P.L.C.

201 E. Washington, Ste. 800
Phoenix, AZ 85004-2327
mwanslee@gustlaw.com

Maricopa County Treasurer

c/o Soukup & Schiff, LLP

Attn: Scott A. Schiff

1801 Century Park East, Ste 470
Los Angeles, CA 90067
sas@soukup-schiff.com

Maxtana Avenue, LLC

c/o Jeffrey A. Krieger, Esq.

c/o Lina O. Balciunas, Esq.

Greenberg Glusker Fields Claman & Machtinger LLP
1900 Avenue of the Stars, 21 Floor

Los Angeles, CA 90067-4590

jkrieger@ggfirm.com

Ibalciunas@ggfirm.com

New Breed, Inc.

c/o Franklin C. Adams, Esq.

c/o William J. Wall, Esq.

Best Best & Krieger LLP

3750 University Avenue, Suite 400
PO Box 1028
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Riverside, CA 92502
franklin.adams@bbklaw.com
william.wall@bbklaw.com

NorthPark Partners, LP

c/o James H. Billingsley, Esq.

c/o Michael Heyman, Esq.

Kirkpatrick & Lockhart Preston Gates Ellis LLP
1717 Main Street, Suite 2800

Dallas, TX 75201
james.billingsley@klgates.com
michael.heyman@kigates.com

Shaw Valenza LLP

520 Capitol Mall, Suite 630
Sacramento, CA 95814
gvalenza@shawvalenza.com

Simon Property Group, Inc.
Attn: Ronald M. Tucker, Esq.
225 W. Washington St.
indianapolis, IN 46204
rtucker@simon.com

Stokke LLC

Attn: Tor Christian Sorlie

1100 Cobb Place Blvd., Ste. 100
Kennesaw, GA 30144
tor.christian.sorlie@stokke.com

Stokke LLC
c/o Thomas Rosseland, Esq.

Bodker, Ramsey, Andrews, Winograd & Wildstein

One Securities Center

3480 Piedmont Road, Ste. 1400
Atlanta, GA 30305-4808
trosseland@brawwlaw.com

The Donovan Offices

Attn: James M. Donovan

Attn: Michael J. Glenn

Attn: John Monte

915 Wilshire Blvd., Ste. 950

Los Angeles, CA 90017
jmdonovan@thedonovanoffices.com
mglenn@thedonovanoffices.com
montelaw@earthlink.net

The Irvine Company, LLC

c/o Ernie Zachary Park, Esq.

BEWLEY, LASSLEBEN & MILLER, LLP
13215 E. Penn St., Ste. 510

Whittier, CA 90602-17297
ernie.park@bewleylaw.com
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TRS Acquisition Subsidiary, Inc.

A portfolio company of Hancock Park Capital I, L.P.

c/o Robert R. Ouellette Esq.
Schottenstein Zox & Dunn Co., LPA
250 West Street , Suite 700
Columbus, OH 43215
rouellette@szd.com
danderson@szd.com

Wachovia Capital Finance Corporation (Western)
Attn: Robin Van Meter, Vice President

251 South Lake Avenue, Suite 900

Pasadena, CA 91101
robin.vanmeter@wachovia.com

Wachovia Capital Finance Corporation (Western)
c/o Leo D. Plotkin, Esq.

c/o Tom Lallas

815 Moraga Drive

Los Angeles, CA 90049

Iplotkin@isl-la.com

tlallas@lsl-la.com

Westfield, LLC and

The Macerich Company

c/o Thomas J. Leanse, Esq.

c/o Dustin P. Branch, Esq.

KATTEN MUCHIN ROSENMAN LLP
2029 Century Park East, Suite 2600
Los Angeles, CA 90067-3012
dustin.branch@kattenlaw.com

West Farms Mall LLC

c/o Nicholas B. Warnoff, Esq.
c/o lvan M. Gold, Esq.

¢/o Marlene & Natsis LLP

ALLEN MATKINS LECK GAMBLE MALLORY & NATSIS LLP
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