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UNITED STATES BANKRUPTCY COURT
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Inre Case No. 2:08-bk-13518-5B

ESTYLE, INC., a Delaware corporation, ~ Chapter 11
dba babystyle, Cadeau, and Cadeau
Designs, MOTION FOR ORDER AUTHORIZING AND
APPROVING: (1) THE SALE OF THE
ASSETS OF ESTYLE, INC. FREE AND
Debtor. CLEAR OF LIENS, AND (2) THE
ASSUMPTION AND ASSIGNMENT OF
UNEXPIRED NONRESIDENTIAL REAL
PROPERTY LEASES AND EXECUTORY
CONTRACTS IN CONNECTION
THEREWITH; MEMORANDUM OF POINTS
AND AUTHORITIES; DECLARATION OF
EMILIA FABRICANT

DATE: [TO BE SET]

TIME: [TO BE SET]
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MOTION

| eStyle, Inc. (the “Debtor” or “eStyle”), commenced the above-captioned
case by filing a voluntary chapter 11 petition on March 19, 2008 (the “Petition Date”).
Concurrently with filing this motion (the “Sale Approval Motion” or the “Motion™), the
Debtor has filed a motion for approval of sale procedures and protections (the “Sale
Procedure Motion”). The Sale Approval Motion involves the pending sale of the eStyle’s
business as a going concern (in its current entirety or in part). The allocation and
distribution of the proceedé of the sale will be made in accordance with the terms of a
chapter 11 plan (the “Plan”) the Debtor intends to file in the near future.

Under this Sale Approval Motion, the Debtor seeks Court approval of a sale

of substantially all of the assets of the Debtor to TRS Acquisition Subsidiary, Inc., a
portfolio company of Hancock Park Capital 1l, L.P. (“Proposed Purchaser”) for $5,500,000
{subject to adjustment if the Debtor’s inventory at cost is less than $5,100,000 at the time
of the closing of the sale) plus the Proposed Purchaser is not acquiring and the estate is
retaining cash, accounts receivable, and credit card reserves in the estimated
approximate amount of $900,000, for a total estimated approximate value to the estate of
$6,400,000, subject to the procedures (including overbid opportunity) that the Debtor
requests that the Court establish pursuant to the pending Sale Procedure Motion. The
Debtor’s secured debt will be satisfied in full from the proceeds of the sale. The sale will
also generate sufficient proceeds to pay administrative and other priority claims in full.
Further, it is currently anticipated by the Debtor that, as a result of consummation of a
sale to the Proposed Purchaser general unsecured creditors with allowed claims will
have an opportunity td receive a material distribution (currently projected to be in excess
of 20% of the total amount of their allowed claims). This projection is subject to change
depending largely on (1) whether additional bids are received increasing the purchase
price for the Debtor’s business and assets, (2) the extent of allowed claims against the

Debtor, and (3) expenses connected with the case.
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The Debtor respecitfuily requests that the Court, pursuant to 11 U.S.C.
§§ 105, 363(b), 363(f), and 365, and Rules 2002, 6004, and 6006 of Federal Rules of
Bankruptcy Procedure, enter an order, in substantially the form attached hereto as
Exhibit 1 (the “Proposed Sale Order”), granting the following relief:

1. Authorizing the Debtor to sell assets (the “Transferred Assets”) to
Proposed Purchaser, or sell its business and/or assets (“Assets” — the term “Assets”
includes the “Transferred Assets”) to any successful qualified overbidder {the “Successful
Overbidder”), at the Sale Hearing (as defined below), pursuant to the terms and |
conditions of that certain Asset Purchése Agreement, dated as of June 18, 2008 (the
“Purchase Agreement”), entered into by the Debtor and Proposed Purchaser, and the
sale procedures (the “Sale Procedures”) as may be approved by the Court pursuant to an
order (the “Sale Procedure Order’)};

2. Authorizing the assumption and assighment of each executory

contract and unexpired lease listed on Schedule’s 1.1(a), 1.1(b) and 1.1(h} to the

Purchase Agreement, as supplemented or modified pursuant to the terms and cbnditibns
of the Purchase Agréement (the “Modified Assumption List") filed and served no later
than three (3) business days prior to the Sale Hearing (collectively, the “Assumed
Contracts”), and determining the amount of any cure payment required to be paid in
connection therewith;

3. Authorizing the Debtor to execute, deliver and perform under, the
documents the Debtor is required to deliver at the Closing {as defined in the Purchase
Agreement), including, without limitation, the Purchase Agreement, the Bill of Sale, the
Assignment and Assumption Agreement and the Intellectual Property Assighment

Agreement;

1 A true and correct copy of the Purchase Agreement is attached hereto as Exhibit 2. The
Transferred Assets to be sold to Proposed Purchaser or the Successful Overbidder at the Sale Hearing are

described in greater detail in Section 1.1 of the Purchase Agreement and the exhibits and schedules
attached thereto). :

[DSK\LITYS20323.2 6/18/2008 (2:35 PM)] 2
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4, To the extent applicable, authorizing the Debtor and its respective
officers and employees, to execute all other applicable documents and to take all actions
necessary to complete the proposed transactions;

5. Finding that the notice given by the Debtor in connection with the
proposed sale and the Sale Hearing, including the assumption and assignment of the
Assumed Contracts, was adequate, sufficient and proper, and that it complied with all
applicable provisions of the Bankrupicy Code, the Federal Rules of Bankruptcy
Procedure, the Procedures Order and due process;

6. Finding that Proposed Purchaser or the Successful Overbidder, as
the case may be, (a) is a third-party, arm’s-length, good faith purchaser of the Assets, (b)
is qualified to purchasé the Assets, and (c) therefore will acquire the Transferred Assets
in good faith within the meaning of 11 u.s.C. § 363(m);

7. Finding that the sale and/or assets of the Debtor sold to any third
party who might be a successful bidder (the "Sale”) of the Transferred Assets will be free
and clear of any and all liens, claims, encumbrances, interests, set-offs, rights of
recoupment, actions, causes of action, demands, debts, obligations, liabilities,
rectamation rights and other rights and interests against the assets pursuant to
Bankruptcy Code Section 363(f);

8. Ordering that any and all liens and encumbrances shall attach to the
proceeds of the sale of the Assets with the same validity, enforceébility, and priority, if
any, as existed with respect to the Assets as of the date of the commencement of this
chapter 11 case, subject to any rights, claims and defenses that the Debtor possesses
with respect thereto, or as may otherwise be required to effect the transactions
contemplated in the Purchase Agreement; and

9. Waiving the ten (10) day stay provision of Rules 6004(g) and 6006(d}
of the Federal Rules of Bankruptcy Procedure. '

This Motion is based on the attached Memorandum of Points and

Authorities, 11 U.S.C. §§ 105(a), 363, and 365, the attached Exhibits, the Declarations
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submitted in support of the Motion, the documents and pleadings on file herein, all
judicially noticeable facts, the facts and circumstances of this case, the arguments and
representations of counsel, and such other and further evidence as the Court may
consider.

WHEREFORE, the Debtor respectfully requests that the Court enter an
order, in substantially the form of the Proposed Sale Order, granting the relief requested
herein and authorizing the Debtor to enter into and deliver the Purchase Agreement, and |
related agreements, and consummate the sale transaction to Proposed Purchaser orto a
Successful Overbidder, as the case may be, and granting such other relief as the Court

deems just and proper.

DATED:JJ%Z ﬁz , 2008 SULMEYERKUPETZ

A Professional Corporation

By:

David S. Kupet% [
Bankruptcy Counsel for eStyle Inc.,
Debtor and Debtor in Possession
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MEMORANDUM OF POINTS AND AUTHORITIES?
l.
SUMMARY

The Debtor has extensively explored the sale of its business and/or assets.
In connection with this sale effort, the Debtor retained, with the approval of the Court,
Alexander B. Kasdan Company Limited (“Kasdan”) as its investment banker. Kasdan
contacted numerous potential purchasers. See the Declaration of Alexander B. Kasdan
submitted with this Motion. Kasdan, along with the Debtor's management and the
Debtor’s other professionals and advisors, engaged in a concerted and intensive effort to
identify and pursue the highest and best offers for the acquisition of the Debtor's
business and/or assets. These extensive efforts have resulted in the Debtor entering into
the Purchase Agreement, subject to approval of the Court, with the Proposed Purchaser.
Consummation of the Purchase Agreement, will allow the Debtor to (i) pay its secured
creditors (senior secured creditor, Wachovia, owed approximately $1,500,000 at this
time, and subordinated secured creditors GRP and Oék owed approximately $2,000,000)
in full, (i) satisfy all administrative and other priority ¢laims in full, and (jii) provide the
opportunity for material recovery for the holders of general unsecured claims. At the
same time, the Proposed Sale Procedure, would allow the opportunity for other
prospective purchasers to overbid subject to the proposed procedures.

It is necessary that this matter be considered on an expedited basis. As set
forth above, the Debtor's ongoing business operations have not been profitable and cash
receipts have been less than what was projected. Based on the Debtor’s operating
results and the significant payments to Wachovia ('from March 19, 2008, to date
Wachovia has been paid approximately $800,000 of the Debtor’s funds), the Debtor is at

risk of running low or out of funds during July, 2008, which could force the Debtor to

2 Terms defined in the foregoing Motion have the same meaning in this. Memorandum of Points
and Authorities.
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cease business operations and immediately and irreparably harm the Debtor's ability to
maximize the value of the bankruptcy estate through a going concern sale of the Debtor's
business (wh'ether in its entirety or in part). [n the event of a liquidation, millidns of dollars
of value to the estate could be lost. _

Potential purchasers who presented offers to the Debtor (and the Debtor -
did receive mulitiple offers) required a break-up fee. With respect to tHe Proposed
Purchaser, the Break-Up Fee was negotiated and significantly reduced from the amount
initially sought by the Proposed Purchaser. The identification of the Proposed Purchaser
as the stalking horse and the Debtor’s request for court approval of the Proposed Sale to
the Proposed Purchaser, subject fo oyerbid opportunity, is likely fo enhance and
maximize the uitimate sale price and the Break-Up Fee Was neéessary in order to reach
an agreement with the Proposed Purchaser. Moreover, the Break-Up Fee of $180,000 is
reasonable and appropriate in the context of a proposed transaction that provides more
than $6,000,000 of value to the bankruptcy estate ($5,500,000 in cash and the estate’s
retention of accounts receivable, credit card reserves and cash estimated at
approximately $900,000). Further, the other sale procedures set forth herein are
reasonable and appropriate under the circumsténces.

I
BACKGROUND FACTS

A. Business Operations

The Debtor is a multichannel retaijler that sells maternity, baby and kids
apparel, and toys, gear and related products direct to the consumer. As of the Petition
Date, eStyle sold its product at 23 retail stores (21 babystyle and 2 Cadeau stores), as
well as through its babystyle.com website, and a direct mail program. eStyle sells
product under the babystyle and Cadeau private labels, and under leading brands.
eStyle also sells its Cadeau brand product to wholesale accounts.

eStyle, with headquarters located in downtown Los Angeles, operates

babystyle.com. The babystyle.com website was launched in October 1999, eStyle

[DSKILIT\520323.2 6/18/2008 (2:35 PM)] 8
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opened its first retail store in November 2002. The 23 retail stores operated by eStyle, as
of the Petition Date, were located in California, Arizona, Texas, New York, Connecticut,
Massachusetts, New Jersey, Washington, and Colorado.

Among other things, shortly prior to and during this chapter 11 case, the
Debtor has identified and evaiuated unprofitable locations to be closed and leases for
other locations where it is necessary if possible, for the Debtor to negotiate improved
rental terms. Such evaluations and discussions are ongoing. Shortly prior to the
commencement of this case, the Debtor reduced its corporate office staff by 14
employees as part of a broader series of initiatives to reduce overhead expense. As of
this time, pursuant to the first and second store closing motions filed by the Debtor in this
case, the Debtor has completed store closing sales at 8 of its stores and has also filed
two motions that the Court has granted, approving the rejection of the leases for 8 stores.
Pursuant to the Debtor’s third store closing motion the Debtor obtained authorization at a
hearing conducted on May 28, 2008 to conduct sfore closing sales at 7 additional stores.
Of those the 7 stores covered by the Debtor’s third store closing motion, at this time, the
Debtor has only commenced store closing sales at three of the stores (NorthPark,
Burlington, and Atrium). The Debtor has also made some management changes and has
implemented further overhead and other cost reductions.

Under the Proposed Sale, leases for 12 retail store locations are to be
assumed and assigned to the Proposed Purchaser and the Proposed Purchaser would
continue to operate the Debtor’s following stores on a go-forward basis: NeWpo& Beach,
Short Hills, Bellevue Square, Kierland Commons, Manhattan Beach, Chefry Creek,
Sherman Oaks, S‘anta Monica, Valley Fair, Burlingame, Scottsdale, and Cadeau New
York. These 12 stores include all of the Debtor’s stores with respect to which the Court
has not previously authorized the Debtor to conduct store closing sales. Moreover, one
of the advantages of the Proposed Sale compared to other offers received by the Debtor,
is that the Proposed Sale would maximize the number of stores that continue in

operation, minimize the number of rejected leases and the amount of lease rejection
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damage claims, and likely minimize the number of employees of the Debtor whose jobs
might be lost.
B. Company History

The Debtor started as an ecommerce business in 1999 and added a direct
mail catalog approximately one year later. In 2002, the Debtor opened its first retail
store. In 2004, eStyle made a decision fo significantly expand its retail store presence,
and by early 2005 had negotiated leases that resulted in the opening of 9 new stores in
2005 and 3 new stores in 2006. The store expansion required significant changes in
systems, infrastructure and business processes, many of which were only addressed
concurrently with the store expansion, which negatively affected operating results.

During this period (2004-2006), the Debtor suffered from a lack of consistent
merchandise direction and insufficient merchandising disciplines, af a time when more
retailers were competing in this category. During 2006 and 2007, the Debtor took steps
to complete a repositioning of the business from an ecommerce business to a muiti-
channel retailer positioned to support further new store growth. Changes were made to
address the merchandise leadership, merchandising disciplines and infrastructure
requirements, but continued operating losses during this repositioning have put pressure
on eStyle’s cash availability.

The impact of general weakness in the economy and recent declines in mall
traffic has negatively impacted sales in the Debtor’s stores. Poor performance of some of
the Debtor’s stores has negatively impacted the Debtor's operating results. Moreover,
the Debtor has been unsuccessful in its efforts to obtain additional financing from
shareholders and third parties to support its efforts to complete the repositioning.
Recognizing the need to stabilize its operating results and eliminate losses, the Debtor
took certain cost cutting measures, including staff reductions and identifying stores to be
closed and thjose where lease terms require renegotiation. Further, the Debtor has
intensively pursued the sale of its business and/or assets since the commencement of jts

chapter 11 case. As stated above, lower than projected sales combined with substantial

P
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payments from the Debtor’s funds to the Debtor's senior secured creditor, Wachovia,
results in a situation where the Debtor is threatened with running low or out of funds in
July, 2008. Accordingly, it is imperative that the sale process more forward on an
expedited basis.

C. eStyle’s Debt and Equity Structure

1. Senior Secured Debt

On December 22, 2006, eStyle entered into a Loan and Security
Agreement (“Senior Secured Loan Agreement”) with Wachovia Capital Finance
Corporation (Western) for a secured revolving credit facility of up to $5 million t6 be used
for ongoing working capital needs. The initial term of the credit facility is 3 years from the
date of closing. The lending formulas used to calculate the facility availability are based

on a portion of inventory and accounts receivable balances. The interest rate is one-half

of 1% per annum above the prime rate as announced by the lender. Through payments

from funds of the Debtor the debt owing to Wachovia has been reduced by approximately
$800,000 since the day the Debtor’'s chapter 11 case was commenced. Wachovia is
currently owed approximately $1,520,000.

2 Subordinated Secured Debt

[In November 2007, eStyle received a $2 million bridge loan (the “Bridge
Loan”) from investors in eStyle (Oak Investment Partners, IX, L.P., Qak IX Affiliates Fund,
L.P., Oak IX Affiliates Fund — A, L.P., GRP Il, L.P., GRP Il Partners, L.P., and GRP |l
Investors, L.P.) at an interest rate (0.5% per annum in excess of the Wachovia Prime
Rate) that was comparable to What was being charged by Wachovia. This Bridge Loan is
secured but subordinated to Wachovia. The current principal amount owed under the
Bridge Loan is $2,000,000 plus interest and fees.

3. Unsecured Debt

As of this time, the Debtor has estimated general unsecured debt in the
amount of approxirhately $3,700,00 owed to trade vendors, suppliers, landlords,

customers, and other service providers (assuming that lease rejection damage claims are
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minimized by the assumption and assignment of twelve leases for 12 of the Debior's
stores). As set forth in the Declaration of Richard Alston and Exhibit 1 thereto the Debtor
has estimated unsecured priority claims as follows: (1) priority wage claims ($110,400);
(2) priority tax claims ($288,273); (3) section 503(b)(2) administrative reclamation claims
($620,000) and (4) unpaid administrative claims (professional fees) ($500,000). These |
amounts are current estimates and may be lesser or greater than projected.

4. Preferred Stock

The Debtor has approximately 10,958,583 outstanding shares of preferred
stock held by approximately 17 different entities and peréons (not counting affiliated
entities and persons separately). Between March 12, 1999 and May, 2007, the preferred
stock was issued in 11 different rounds in the total, cumulative funded amount of
approximately $134,730,000.

5.  Common Stock

The Debtor has approximately 12,259,584 shares of common stock
outstanding (this does not include 4,056,376 shares outstanding with respect to options
that are available for issuance or those common shares related to the final working
capital adjustment for the Cadeau acquisition). The Debtor has a total of approximately
77 equity holders. This includes the 17 preferred sharéholders referenced above, 39
individual common stock holders, and 21 other entities/funds that hold common stock, but
are not preferred shareholders of the Debtor.

D. Real Property Leases

As of the Petition Date, eStyle was the lessee (or the assignee of the lessee
in the instance of 2 Cadeau leases) of 23 retail store locations in 9 states. These retail
locations are a mixture of street, lifestyle center, regional and local mall spaces. eStyle

also leases its business headquarters in downtown Los Angeles.
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eStyle’s retail store locations, as of the Petition Date, included the following:

Store Square Open Date Project Closing Lease
Feet Date Termination Date
(if store to be under the Lease
closed)
Manhattan Beach 2,158 Nov. - 02 Nov. 2012
Newport Beach 3,364 May — 03 May 2013
Santa Monica 2,000 Nov. — 03 Oct. 2008
Burlingame 2,652 Dec. - 03 Dec. 2008
Mission Viejo 2,683 Aug.-04  April 30, 2008 Jan. 2015
Sherman Oaks 2,716 Nov. — 04 Jan. 2015
Kierland Commons 2,323 Nov. — 04 Nov. 2014
Scottsdale 2,565 Nov. — 04 Jan. 2015
Barton Creek 3,633 Mar. - 05  April 30, 2008 Jan. 2016
Westchester 2,843 Mar. — 05 Jan. 2016
West Farms 2,404 Apr.—05  April 30, 2008 Jan. 2016
Atrium 3,436 May — 05 Jan. 2016
Valley Fair 2,366 May — 05 Jan. 2016
Willow Bend 2,457 Aug. - 05  April 30, 2008 Jan. 2016
Glendale 3,082  Aug.— 05 Jan. 2011
Burlington 2,861 Aug. - 05 Jan. 2016
Roosevelt Field 2,687 Oct. - 05 April 30, 2008 Jan. 2016
North Park 2,585 May — 06 Jan. 2017
Short Hills 3,495 Nov. ~ 06 Jan. 2017
Bellevue Square 2,408 Aug. - 06 Jan. 2017
Cadeau New York 1,500 Apr. — 06 April 30, 2008 June 2012
.Cadeau Los Angeles 2,000 Apr. — 06 Aug. 2009
Cherry Creek 2,444 Nov. — 07 Jan. 2018

IDSK\LIT\520323.2 6/18/2008 (2:35 PM)}
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As set forth above, pursuant to the proposed sale, twelve (12) real property
leases with respect to the Debtor’s retail stores would be assumed and assigned to the
Prop'osed Purchaser and the Proposed Purchaser would continue with retail operations
at twelve (12) of the Debtor's stores, including the following: Newport Beach; Short Hills;
Bellevue Square; Kierland Commons; Manhattan Beach; Cherry Creek; Sherman Oaks;
Santa Monica; Valley Fair; Burlingame; Scottsdale; and Cadeau New York.

The Debtor’s corporate headquarters is located at 865 S. Figueroa Street,
27" Floor, Los Angeles, California 90017. The Debtor's corporate headquarters |lease
was originally entered in January 1999, the term of lease runs through August 31, 2011.
The fotal office space Ieaée is approximately 19,764 square feet. In connection with the
Debtor's corporate headquarters, in addition to the office lease, there is a Parking
License that grants access to several parking spaces in the building parking garage. As
set forth in the Purchase Agreement and Schedule 1.1(a) thereto, the lease of the
Debtor’s corporate headquarters is to be assumed and assigned if an acceptable
modification agreement is reached with the lessor.

E. The Debtor’s Recent Financial Results

eStyle generated total revenues of approximately $49.2 million for the year
ended January 26, 2008, and $48.2 million for the year ended January 27, 2007. The
Debtor, however, has historically incurred substantial losses and negative cash flows
from operations as its growth strategies have evolved. For the year ended January 28,
2008, eStyle incurred a net loss of approximately $10.4 million and negative cash flows
from operations of $11.4 million. For the year énded January 27, 2007, eStyle incurred a
nét loss of approximately $9.8 million and negative cash flows from operations of $6.7
million. During the Debtor’s chapter 11 case, the sale results on going stores have been
below what was projected. Moreover, as state above, as a result of the Debtor’s
operating results and payments of the Debtor's has been making to ité secured senior
secured creditor, Wachovia, there a material risk that the debtor will run short or out of

funds in July, 2008. Accordingly, it is imperative that a sale process move forward and
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conclude on an expedited basis in order to avoid potentially irreparable harm to the value
of the estate and the opportunity for recovery by creditors.

F. Factors Precipitating Chapter 11 Filing

eStyle started as an ecommerce business in 1999 and added a direct mail
catalog approximately one year later. In 2002, the Debtor opened its first retail store. In
2004, eStyle made a decision to significantly expand its retail store presence, and by
early 2005 had negotiated leases that resulted in the opening of 9 new stores in 2005
and 3 new stores in 2006. The store expansion required significant changes in systems,
infrastructure and business processes, many of which were only addressed concurrently
with the store expansion, which negatively affected operating results. During this period
(2004-2006), the Debtor suffered from a lack of consistent merchandise direction and
insufficient merchandising disciplines, at a time when more retailers were 'competing in
this category. 7

During 2006 and 2007, the Debtor took steps to complete a repositioning of
the business from an ecommerce business to a multi-channel retailer:positioned fo
support further new store growth. Changes were made to address the merchandise
leadership, merchandising disciplines and infrastructure requirements, but continued
operating losses during this repositioning have put pressure on éSter‘s cash availability.

The impact of general weakness in the economy and recent declines in mall
traffic has negatively impacted sales in the Debtor’s stores. Poor performance of some of
the Debtor's stores has negatively impacted the Debtor’s operating resuits. Moreover,
the Debtor has been unsuccessful in its efforts to obtain additional financing from |
shareholders and third parties to support its efforts to complete the repositioning. For the
reasons set forth above and in the declarations submitted in support of the foregoing
Motion, it is imperative that the Court authorize the sale process to move forward on an

expedited basis.
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.
THE PURCHASE AGREEMENT

7 A. Going Concern Sale

The Purchase Agreement involves a going concern sale of the Debtor’s
business and assets, including the assumption and assignment of 12 real property leases
for the Debtor's ongoing retail store operations at its Newport Beach, Short Hills, Bellevue
Square, Kierland Commons, Manhattan Beach, Cherry Creek, Sherman Oaks, Santa
Monica, Valley Fair, Burlingame, Scottsdale, and Cadeau New York stores. Further, as
set forth in the Purchase Agreement, the lease of the Debtor's corporate headquarters
located at 865 S. Figueroa Street, 27" Floor, Los Angeles, California, is to be assumed
and assigned if an acceptable modification agreement is reached with the lessor. As a
going concern sale involving all of the Debtor’s stores which have not been previously
closed or which are not currently conducting store closing sales, the Purchase
Agreement provides a means for maximizing the number of leases that are assumed and
assigned, minimizing the amount of lease rejection damage claims in this case, and also
minimizing the number of the Debtor's current employees who are likely to lose their jobs
as a resulf of a transaction. Except with respect to the excluded Assets (including cash,
accounts receivable, and credit card reserves) referenced in section 1.2 of the Purchase
Agreement, the Proposed Purchaser is acquiring substantially all of the assets of the
Debtor.

B. Cash Considefafion

As set forth in Section 1.6 of the Purchase Agreement, Proposed Purchaser
will provide $5,500,000 in cash to be paid at the Closing (as defined in the Purchase
Agreement) via wire transfer to the Debtor's debtor in possession bank account as set
forth in the Purchase Agreement.

C. Other Value to the Estate

As set forth above, pursuant to the Purchase Agreement, the Proposed

Purchaser is not acquiring the Debtor’s cash, accounts receivable and credit card
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reserves with an approximate estimated value of $900,000. Accordingly, when this sum
is added to the $5,500,000 cash consideration to be received under the Purchase
Agreement, the total estimated value of the transaction under the Purchase Agreement to
the bankruptcy estate amounts fo approximately $6,400,000. See Exhibit 1 to
Declaration of Richard Alston. '

D. Assumed Confracts

Pursuant to the Purchase Agreement, Seller will assume and assign to
Proposed Purchaser, or any Successful Overbidder, the Assumed Contracts (including
executory contracts and nonresidential real property leases), and all of the Seller's rights

and obligations thereunder, listed on Schedules 1.1(a), 1.1(b), 1.1(h) to the Purchase

Agreement, as modified or supplemented pursuant to the terms of the Purchase
Agreement. Parties that receive this Moﬁon and/or the Modified Assumption List should
carefully review the Schedules to the Purchase Agreement, as such may be modified or
supplemented pursuant to the terms of the Purchase Agreement, to see if an executory
contract or unexpired lease between such party and the Debtor is listed thereon and
whether such party wishes to oppose such assumption and assignment or the amount
asserted by the Debtor as cure payments. A

Seller reserves the right to amend or supplement the Modified Assumption
List at any time up until three (3) business days prior to the Sale Hearing pursuant to the.
terms of the Purchase Agreement, to add or remove contracts or [eases to be assumed
and assigned or to change cure payments. The Debtor also reserves the right to delete
any contract or lease from the Modified Assumption List, and thus not assume and assign
such contract or lease in connection with the proposed Sale, up until the time of the Sale
Hearing by so notifying the Court at the Sale Hearing and giving notice to the non-debtor
party to such contract or lease.

E. Assumption Of Liabilities

In accordance with Section 1.3 of the Purchase Agreement, the Proposed

Purchaser has agreed to assume obligations of the Debtor with respect to ongoing
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liabilities under executory contracts and leases assumed and assigned pursuant to the
Purchase Agreement, accounts payable up to a maximum aggregate amount of
$200,000, and accrued vacation obligations (up to a maximum of 2 weeks vacation) to
employees for those employees of the Debtor who are hired by the Proposed Purchaser
(it is anticipated that Proposed Purchaser is likely to hire substantially all of the Debtor’s
current employees, excluding those working at stores cu rrently in the process of closing).

F. No Due Diligence Or Financing Contingencies

The Purchase Agreement contains no due diligence or financing
contingencies.
G. Guarantee
Hancock Park Capital Ill, L.P., has guaranteed the obligations of Proposed
Purchaser under the Purchase Agreement.
H. Closing
The closing date of the transaction contemplated under the Purchase
Agreement is to be within three (3) business days following the entry of the Court’s order
approving the Sale.
Reference is made to the Purchase Agreement for a description of any
other terms and conditions associated with the proposed Sale.
Iv.
SALE PROCEDURES

The sale of the Assets to Proposed Purchaser will be subject to overbids, if
any, at the Sale Hearing in accordance with the Sale Procedures to be approved by the
Court pursuant to the Sale Procedure Order. Parties who wish to submit overbids for the
Assets and/or object to the relief requested in the foregoing Motion are to comply with the

Sale Procedure Order.
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V.
THE DEBTOR HAS ARTICULATED A REASONABLE BUSINESS JUSTIFICATION
FOR THE PROPOSED SALE OF THE PURCHASED ASSETS TO PROPOSED
| PURCHASER, SUBJECT TO OVERBIDS

A. Applicable Standard

Bankruptcy Code Section 363 allows a trustee to sell property of the estate
outside the ordinary course of business. 11 U.S.C. § 363(b){(1). Section 363 applies
equally to debtors in possession, who have the rights and powers of a trustee. See 11
U.S.C. § 1107(a). Moreover, a debtor in possession may sell all or substantially all of its
assets outside of the ordinary course under Section 363 prior to acceptance of, and

outside of, a plan of reorganization. See Otto Preminger Films, [td. V. Quintex

Entertainment, Inc. (In re Quintex Entertainment, Inc.), 950 F.2d 1492 (9" Cir. 1991)

(“Section 363 of the Code allows a debtor to sell assets of the estate, after notice and a

hearing, including a sale of substantially all the assets of the estate.”); Stephens Indus.,

Inc. v. McClung, 780 F. 2d 386, 389 (6th Cir. 1986); In re Abbotts Dairies of Pennsylvania,

Inc., 788 F. 2d 143 (3d Cir. 1986); Committee of Equity Security Holders v. Lionel Corp.
{In re Lionel Corp.), 722 F. 2d 1063, 1071 (2d Cir.) 1983."

Before approving a proposed sale of all or substantially all the assets of a
chapter 11 estate, courts require that the trustee or debtor in possession articulate some
business justification for the sale. See, e.q., Stephens Indus.. Inc. v. McClung, 789 F. 2d

386, 390 (6™ Cir. 1986); In re Lionel Corp., 722 F. 2d 1063, 1071 (2d Cir. 1983). Further,

Bankruptcy Code section 363 does not require that the court substitute its business

judgment for that of the debtor. See, e.g., In re lonosphere Clubs, Inc., 100 B.R. 670,
676 (Bankr. S.D.N.Y. 1989) (The Court will not substitute a hostile witness' business
judgment for debtor's [business judgment] unless testimony "established that [the debtor]
has failed to articulate a sound business justification for its chosen course"). Rather, the

Court should ascertain whether the debtor has articulated a valid business justification for

the proposed transaction. See, e.g., Lewis v. Anderson, 615 F. 2d 778 (9" Cir. 1979),
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cert. denied, 449 U.S. 869, 101 S. Ct. 208 (1980). This is consistent with “the broad
authority to operate the business of the debtor ... [which] indicates Congressional intent
to limit courf involvement in business decis.ions by a trustee ...so that a court may not
interfere with a reasonable business decision made in good faith by a trustee.” Inre

Airlift, Int'l, inc., 18 B.R. 787, 789 (Bankr. S.D. Fla. 1982).

in determining whether a sale of all or substantially all of the assets of the
estate satisfies the business purpose test, courts have required: (1) that there be a
sound business reason for the sale; (2) that accurate and reasonable notice of the sale
be given to interested persons; (3) that the sale yield an adequate price (i.e., one that is
fair and reasonable); and (4) that the parties to the sale have acted in godd faith.

Titusville Country Club v. Pennbank (In re Titusville Country Club), 128 B.R. 396, 399

(Bankr. W.D. Pa. 1991); see also, In re Walter, 83.B.R. at 19-20. The driving force
behind the use of Section 363 to-obtain approval of sales of all or substantially alf of the
assets of a chapter 11 estate outside of a plan of reorganization is the desire to maximize

the value of the estate. See In re Ames Dep. Stores, Inc., 136 B.R. 357, 359 (Bankr.

S.D.N.Y. 1992) (“One of the policies fundamental to the bankruptcy process is that of the
Trustee to marshall and maximize estate assets. Section 363(b) fosters that policy by
allowing the sale of all, or substantially all, of the debtor’s assets outside the context of a
plan of reorganization.”). Section 363 sales of the business of a chapter 11 debtor as a
going concern “accomplish many of the primary goals of chapter 11: saving jobs,
preventing the misuse of economic resources by preventing the shut down of the debtor’s
business and the sale of its assets for scrap, and providing greater returns for creditors.”
Oscar Garza, Jesse S. Finlayson and Solmaz Hamidian, Rethinking the Scope of the |
O’Brien Decision: Why the Third Circuit's Adhvinistrative Claims Analysis Should not be
Applied to the Debtor's Request for Approval of a Breakup Fee in Connection with
Bankruptcy Sales in Chapter 11 Caseé, 28 Cal. Bankr. J. No. 1, p. 1 (2005), citing
generally Nat'| Labor Relations Bd., v. Bildisco & Bildisco, 465 U.S. 513, 528 (1984) (The
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“fundamental purpose of [bankruptcy] is to prevent the debtor from going into liquidation,
with an attendant loss of jobs and misuse of economic resources.”).

B. Sound Business Justification Exists.

In this case, more than adequate business .justification exists to support the
proposed Sale to Proposed Purchaser or a Successful Overbidder, as the case may be.
The proposed Sale will provide clear and significant benefits to Debtor's estate. Under
the proposed Sale, (a) the allowed claim of the Debtor’s senior secured creditor and
subordinated secured creditors (Oak and GRP entities) will be satisfied in full, (b)
sufficient proceeds will be generated to aliow for paymenf in full of administrative and
other priority claims (c) proceeds will be generated that it is currently estimated will allow
for payment in excess of 20% of allowed general unsecured claims, and (d) Debtor will
be relieved of its obligations under the nonresidential real property leases and executory
contracts that are, in fact, assumed and assigned, and will have provided for the payment
of related unsecured claims as a result of the cure amount owed for such assumed
contracts in fact assumed and assigned to Proposed Purchaser or Successful
Overbidder, as the case may be. As discussed above and in the attached declaration,
sound business reasons underlie the Debtor's decision to sell its business as a going
concern pursuant to the foregoing Sale Approval Motion and in accordance with the
procedures and protections the Debtor requests that the Court approve under the Sale
Procedure Motion. As noted above, the Debtor has actively marketed its business. The
Debtor has determined that selling its business and assets to Proposed Purchaser
(subject to overbid opportunity) is the best available option to maximize the value of the
Debtor's business and assets for the benefit of the Debtor’s creditors and its estate. In
addition, the Sale Procedures to be implemented in connection with the Sale Hearing are
designed to foster a competitive auction, which will ensure that the Debtor receive the

greatest consideration obtainable for the Assets under the circumstances.
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C. Adequate and Reasonable Notice Under The Circgms_tances.

. The Debtor proposes to serve Notice of the Sale Hearing on: (i) all
creditors of the Debtor; (ii) the Office of the United States Trustee; (iii) the Official
Unsecured Creditors’ Committee appointed in this case and its counsel; (iv) the non-
Debtor parties to the Assumed Contracts (real property leases and other exec-utory
contracts); (v) all parties who submitted a written acquisition offer to the Debtor for the
Assets; (vi) any other parties believed by the Debtor to be realistic potential purchasers of
the Transferred Assets in this case; and (vii) any other parties who requested special
notice in this bankruptcy case. The Debtor believes that such notice is reasonable and
appropriate under the circumstances.

D. The Purchase Price For The Purchased Assets Is Fair And Reasonable

The adequacy of purchase price is generally the function of whether the

price was negotiated in good faith. In re Apex Qil Co,, 92 B.R. 847, 874 (Bankr. E.D. Mo.

1988) (holding that the consideration was adequate where it was negotiated in good

faith); In re Embrace Systems Corp., 178 B.R. 112, 123 (Bankr. W.D. Mich. 1995)

(denying motion to sell where there was no evidence that the asset was diligently or
sufficiently marked). In this case, the price being paid by Proposed Purchaser for the
Transferred Assets was the subject of negotiations by and between the Debtor and
Proposed Purchaser, negotiations that occurred only after the assets and business were
actively marketed by the Debtor and its investment banker. See Declaration of Alexander
Kasdan. The Debtor believes that the offer by Proposed Purchaser is the best offer
received and is fair and reasonable.

Furthermore, the offer by Proposed Purchaser will be subject to overbids at
the Sale Hearing. Notice of the foregoing Motion, the Sale Hearing and the opportunity to
bid. for the Assets will be served on all parties who have previously made a written offer
for the any other parties believed by the Debtor and/or its investment banker to be a

realistic potential purchaser. The Debtor therefore believes that the purchase price it will
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obtain for the Assets at the Sale Hearing will be the highest and best offer it can feasibly
obtain for the Assets.

E. The Purchase Agreement is The Product Of Good Faith

Although Bankruptcy Code section 363(b) does not explicitly require good
faith, courts have also required that a sale be made in good faith. In re Ewell, 958 F. 2d
276, 281 (8™ Cir. 1992). The sale of the Assets to Proposed Purchaser is proposed in
good faith. Whether a proposed sale is in “good faith” focuses principally on the element

of special treatment of the debtor’s insiders in the sale transaction. 1d.; In re Industrial

Valley Refrigeration and Air Conditioning Supplies, Inc., 77 B.R. 15, 21 (Bankr. E.D. Pa.

1987). In this instance, there was no fraud or collusion during the course of the
negotiations; in fact, the negotiations were conducted at arm’s length over a period of
weeks. Furthermore, these negotiations only came after the Debtor's business and
assets had been actively marketed and bids solicited from other parties.
VL.
THE SALE OF THE PURCHASED ASSETS SHOULD BE FREE AND CLEAR OF
LIENS

Bankruptcy Code section 363(f) provides that the trustee (and a debtor in
possession under Section 1107(a)) may sell property of the estate free of any interest in
such property of an entity other than the estate if:

(1)  applicable nonbankruptcy law permits sale of such property free and
clear of any interest;

(2)  such entity f;onsents;

(3)  such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;

(4)  such interest is in bona fide dispute; or

(5)  such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such
interest.
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11 U.8.C. § 363(f); In re General Bearing Corp., 136 B.R. 361, 363-64 (Bankr. S.D.N.Y.

1992). The Debtor believes that in connection with the sale of the Transferred Assets,
one or more of the requirements of Bankruptcy Code section 363(f) will be satisfied.

The Debtor proposes to satisfy the requirements of Bankruptcy Code
section 363(f}, to the extent any secured creditor does not consent to the proposed Sale
and the Purchase Agreement, by providing in the order .approving the sale, that all claims
and interests of such entities, attach to the proceeds of the sale, with the same validity,
force and effect, if any, and subject to any rights, claims and defenses of the Debtor.
Further, in this case, the cash consideration to be received by the estate under the
proposed sale exceeds the total amount of claims secured by liens on property of the
estate in satisfaction of section 363(f)(3).

The primary holders of liens on the Debtor's assets are Wachovia, Oak and
GRP, and such party/parties has consented to the proposed Sale free and clear of their
liens. In any event, the sale price is greater than the value of all liens bn the Assets. To
the extent that any other party asserting a lien, claim or interest in the Debtor's assets
receives notice of this Motion and does not file a written objection, such party should be

deemed to have consented to this transaction. See, [n re Channel One Communications,

117 B.R. 493, 496 (E.D. Mo. 1990). The Debtor's assets may therefore be sold free and
clear of liens and other interests pursuant to Section 363(f)(2). Section 363(f) also
provides that property may be sold free and clear of other interests if such interest is in
bona fide dispute. 11 U.S.C. Section 363(f)(4). In determining whether there is a "bona
fide dispute,” the court "must determine whether there is an objective basis for either a
factual or legal dispute as to the validity of the debt." In re Octagon Roofing, 123 B.R.
583, 590 (Bankr. N.D. Ill. 1991} (citing In re Busick, 831F. 2d 745, 750 (7" Cir. 1987)).

"Under this standard, a court need not determine the probable outcome of the dispute,
but merely whether one exists.” Id. Since the Debtor is unaware of the existence of any
interests in its assets other than the interests of Wachovia, Oak and GRP (and the

interests of certain mechanics’ lien holders with respect to the Cherry Creek store, which
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will have to be'paid as part of the cure in connection with assumption and assignment of
the Cherry Creek lease). The Debtor contends that the existence of any other liens or
interests is in bona fide dispute.®
VIL.
THE COURT SHOULD APPROVE THE ASSUMPTION BY THE DEBTOR OF THE
ASSUMED CONTRACTS AND ASSUMED REAL PROPERTY LEASES

A. Business Judgment Test

Under Bankruptcy Code section 365(a), a debtor generally “may assume or
reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a).
Though not expressly stated in section 365(a), it is well settled that a court should
authorize the assumption or rejection of an executory contract when there is a “sound

business purpose” that justifies the requested action. See, e.q., Inre G.1. Indus., 204 F.

3d 1276 (9" Cir. 2000); In re Klein Sleep Prods., 78 F. 3d 18 (2d Cir. 1996). In essence,

the standard for this test represents a "business judgment test." In re Sharon Steel

Corp., 872 F. 2d 36, 40 (3d Cir. 1989); Richmond Leasing Co. v. Capital Bank, N.A., 762

F. 2d 1303 (5" Cir. 1985); Dai-Ichi Kangyo Bank, Ltd. V. Montgomery Ward Holding

Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147 (D. Del. 1999). A debtor

satisfies the “business judgment” test when it decides, in good faith, that the assumption
or rejection may benefit the estate. |Inre FCX, Inc., 60 B.R. 405, 411 (E.D.N.C. 1986); In
re Chipwich, Inc., 54 B.R. 427, 430-31 (Bankr. S.D.N.Y. 1985); Comm'l Fin. Ltd. v. Hawaii

Dimensions, Inc. (In re Hawaii Dimensions, Inc.), 47 B.R. 425, 427 (D. Haw. 1985).

Bankruptcy courts generally approve a debtor's decision on assumption or rejection
absent a showing of bad faith, abuse of discretion, or a clear demonstration that the
assumption or rejection will not benefit the estate or creditors. In re Prime Motors Inns,

124 B.R. 378 (Bankr. S.0. Fla. 1991); FCX, 60 B.R. at 411, Chipwich, 54 B.R. at 430-31.

2 Nevertheless, should there surface a creditor who asserts a security interest or other iien interest

| in Debtor's assets, Debtor will make a further independent review of such creditor's claim and advise the

Court of any additional liens or dispute of such creditor's claim.
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In a situation where a debtor is assuming a contract in connection with a
sale transaction pursuant to which it will be assigned, the scope of review should be even
more limited because of the negligible exposure to the estate. Where the assurhption is
solely to facilitate assignment, the estate has virtually no exposure to either general
unsecured or administrative claims. Although the assumption does create an
administrative liability for all obligations under the Assumed Contracts (real property
leases and other executory confracts to be assumed and assigned pursuant to the sale),
the estate is not liable for any breach of the Assumed Contracts occurring after the
assignment. See, 11 U.S.C. § 365(k). Moreover, the assumption and assignment
eliminates any general unsecured claim for damages.

Even without this deference to the Debtor's business judgment, Debtor's
decision to assume the Assumed Contfracts is amply supported by sound business
reasons. The assumption of the Assumed Contracts is a specific provision in the
Purchase Agreement and a crucial part of the sale of the Transferred Assets, a
transaction that could generate proceeds of approximately $6,400,000 (including the
value of assets of the Debtor not being acquired by the Proposed Purchaser and, thus,
remaining available for use in satisfying the claims of the Debtor's creditors) for the
Debtor's creditors. Absent the assumption and assignment of each of the Assumed
Contracts, the Purchase Agreement may not close. Thus, sufficient business justification
exists to permit the Debtor to assume and assign the Assumed Contracts.

B. The Debtor Has Satisfied The Other Provisions Of Section 365 of the

Bankruptcy Code Regarding Assumption Of The Assumed Contracts.

In addition to the business judgment test, section 365(b)(1) of the
Bankruptcy Code provides that:

If there has been a default in an executory contract or

unexpired lease of the debtor, the trustee may not assume

such contract or [ease unless, at the time of assumption of

such contract or lease, the trustee

(A)  cures, or provides adequate assurance that the
trustee will promptly cure, such default;
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(B) compensates, or provides adequate assurance
that the trustee will promptly compensate, a party other than
the debtor to such contract or lease, for any actual pecuniary
loss resulting from such default; and

(C) provides adequate assurance of future
performance under such contract or lease.

11 U.S.C. Section 365(b)(1). If there is no default under the subject contract, then the
Debtor is not required to satisfy the provisions of section 365(b) of the Bankruptcy Code

in order to assume the Assumed Contracts. See, e.g., In re Commonwealth Morigage

Co., 149 B.R. 4, 8 n.24 (Bankr. D. Mass 1992) ("Because the Court finds that there has
been no default under the Servicing Agreement, the cure and adequate assurance
provisioné of Section 365(b) are inapplicable.”). To the best of the Debtor's knowledge,
with respect to some of the Assumed Contracts there are no existing defaults. Therefore,
no cure amount or other compensation is required for the assumption and assignment of
the Assumed Contracts for which there are no defaul-ts. The Debtor is in the process of
preparing a schedule of proposed cure amounts (the "Cure Schedule") for the Assumed
Contracts for which there are existing defaults. The Debtor shall serve this Motion on all
non-debtor parties to the Assumed Contracts. Further, the Debtor shall serve the Cure
Schedule on said parties no later than 7 days prior to the hearing on the Sale Approval
Motion. The Debtor will pay the amounts set forth in the Cure Schedule to the
appropriate claimant, as provided in the Purchase Agreement. To the extent that any
party believes that there is an existing default under any Assumed Contract that requires
a cure payment, or that the Cure Schedule is incorrect, such party will have been given
sufficient notice to object to the assumption and assignment of such Assumed Contract to
which it is a party, and will have the opportunity to voice its opposition at the Sale
Hearing. As a result, the provisions of Section 365(b) are not applicable in this instance,
or they will be satisfied by the payment of the cure amounts listed in the Cure Schedule,
and the Debtor has met the "business judgment test", and accordingly, the Court should
approve the Debtor’s decision to assume the Assumed Contracts as a proper exercise of

the Debtor's business judgment.
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C. The Court Should Approve The Assignment Of The Assumed

Contracts To Proposed Purchaser

In order to assign a contract or lease, a debtor must assume the contract or
lease under section 365(b) of the Bankruptcy Code and provide adequate assurance of
future performance. 11 U.S.C. § 365(f)(2). In this instance, the Debtor has satisfied the
requirements for assumption and assignment pursuant to section 365(f)(2) of the
Bankruptcy Code.

First, the Debtor has satisfied the assumption criteria as discussed above.
Second, the Debtor anticipates that the financial capability of, and willingness to perform
the post-assignment obligations under the Assumed Contracts by, Proposed Purchaser

will constitute sufficient “adequate assurance of performance” to justify the proposed

assumpfion and assignment. See, e.g., In re Tech Hifi, Inc., 49 B.R. 876, 879 (Bankr. D.
Mass. 1985) (“Adequate assurance of future performance with respect to the source of
rent to be paid means that the proposed assignee has the ability to satisfy the financial
obligations imposed by the lease. An absolute guarantee, such as a letter of credit, is not
required to meet this standard.”); In re PPK Enters., Inc., 235 B.R. 597, 603 (Bankr. E.D.
Tex. 1999); In re THW Enters., 89 B.R. 351, 357 (Bankr. S.D.N.Y.) 1988).

The Debtor believes that Proposed Purchaser is financially capable of
fulfilling all of its obligations under the Assumed Contracts, and since Proposed
Purchaser is purchasing substantially all of the Debtoi’s assets, Proposed Purchaser will
also have the means to perform properly under the Assumed Contracts. ‘

The Debtor intends to supplement this Motion with further evidence related
to the ability of Proposed Purchaser to perform under the Assumed Contracts prior to the
hearing on this Motion in the event there is any objection by a non-Debtor party to an
Assumed Contract. Furthermore, any Qualified Overbidder will also be required to
submit with its Qualified Bid, as established under the Sale Procedures set forth by the
Court in the Procedures Order, admissible evidence, in the form of a declaration, of

adequate assurances of future performance and of its financial ability to perform under
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the Purchase Agreement and the Assumed Contracts (the “Adequate Assurance
Declaration”). Each Adequate Assurance Declaration will be delivered to the parties to
the contracts proposed to be assumed by the Successful Bidders. The parties to such
contracts will be permitted to object (one day prior to the Sale Hearing) and be heard at
the hearing to the .proposed assignment of its contracts with the Debtof to the Successful
Bidder. This procedure notwithstanding, the Debtor submits that due to its pre-screening
of the financial capabilities of any proposed bidder, any Successful Overbidder would
also be an appropriate party with respect to assignment of the Assumed Contracts.
Accordingly, the Debtor respectfully requests that the Court determine that
the Debtor and Proposed Purchaser, or any Successful Overbidder, have complied with,
or will havé complied with, the requirements of Section 365(f)(2) of the Bankruptcy Code
and approve the assumption and assignment of the Assumed Contracts by Purchaser or
any Successful Overbidder, as the case may be.
: VIIL.
PROPOSED PURCHASER OR A SUCCESSFUL OVERBIDDER ARE ENTITLED TO
GOOD FAITH PURCHASER STATUS PURSUANT TO SECTION 363(m) OF THE
BANKRUPTCY CODE

As noted above, the Debtor requests as part of the approval of the
proposed Sale transaction that the Court find that Proposed Purchaser or the Successful
Overbidder, as the case may be, is qualified to purchase the Debtor’s assets and will do
so in good faith within the meaning of Bankruptcy Code Section 363(m). The terms of
the Purchase Agreement were the product of significant arms-length negotiations after an
extensive process to market the business and assets of the Debtor was undertaken.
Proposed Purchaser is not affiliafed with the Debtor, and the negotiations were free of
collusion and unfair advantage. The good faith requirement under Bankruptcy Code
Section 363(m) focuses primarily on the disclosure of material sale terms and the
absence of fraud or collusion between the purchaser and other bidders or the

trustee/debtor in possession. See, In re Abbotts Dairies of Pennsylvania, Inc., 788 F. 2d
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143, 147 (3d Cir. 1986) citing In re Rock Indus. Mach. Corp., 572 F. 2d 1195, 1198 (71"
Cir. 1978) and Taylor v. Lake (In re Cada Invs.), 664 F. 2d 1158, 1162 (9" Cir. 1981).

The proposed Sale herein is an arms' length transaction, and all payments fo be.
Furthermore, the proposed Salé is subject to overbids and has been noticed to all
interested parties who have made offers to purchase the Debtor’s assets. |n addition, in
order to be a Qualified Bidder at the Sale Hearing, any Successful Overbidder must
submit evidence in the form of a declaration establishing the bidder’s good faith.
Therefore, the Court should determine that the sale has been entered into in good faith
pursuant to Bankruptcy Code Secﬁon 363(m).

Bankruptcy Code Section 363(m) provides, in pertinent part, that “[tthe
reversal or modification on appeal of an authorization under subsection (b) or (c) of this
section of a sale or lease of property does not affect the validity of a sale or lease under
such authorization to an entity that purchased or leased such property in good faith ....”
11 U.S.C. Section 363(m). Under Bankruptcy Code Section 363(m), “an appeal of a
bankruptey court’s ruling on a foreclosure action [or sale] generally cannot affect the
rights of a good faith purchaser of the foreclosed property, unless the debtor [or other
complaining party] stays the foreclosure [or other] sale pending an appeal.” m

Alexander Dawson, Inc. (In re Mann), 907 F. 2d 923, 926 (9™ Cir. 1990). “[T] he primary

goal of the mootness rule [embodied in Section 363(m)] ‘is to protect the interest of a
good faith purchaser ... of the property,’ thereby assuring finality of sales.” Onouli-Kona

Land Co. v. Estate of Richards (In re Onouli-Kona Land Co.), 846 F. 2d 1170, 1173 (9%

Cir. 1988), quoting Community Thrift & Loan v. Suchy (In re Suchy), 786 F. 2d 900, 901-

02 (9" Cir. 1985). That goal is important in this case because Proposed Purchaser or the
Successful Overbidder, as the case may be, reasonably seek assurance that the
purchase of the Debtor's assets will not be subject to future attack by objecting creditors.
With respect to Proposed Purchaser, the finding that it is a good faith purchaser under

the Bankruptcy Code Section 363(m) is one of the conditions to the purchase of the
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Debtor's assets. Such assurance, the Debtor believes, is also required to generate the
maximum amount of overbids at the Sale Hearing.

Lack of good faith for purposes of Bankruptcy Code Section 363(m) is
generally determined by the existence of fraudulent conduct during the sale process.

See, e.g., In re Exennium, Inc., 715 F. 2d 1401 (9" Cir. 1983). In this case, no such

conduct has occurred. Further, the protection of the Bankruptcy Code Section 363(m) is
appropriate in this case because the pfoposed Sale transaction will be the product of
arm'’s length, good faith negotiations between the Debtor, on the one hand, and
Proposed Purchaser, or the Successful Overbidder, as the case may be, on the other
hand.
IX.
A WAIVER OF THE STAY OF THE SALE ORDER IS APPROPRIATE.

Pursuant to Rules 6004(g) and 6006(d) of the Federal Rules df Bankruptcy
Procedures, an order authorizing the sale of property and the assignment of executory
contracts is stayed for ten (10) days after the entry of the order, unless a court orders
otherwise. The Debtor requests that the Court waive the ten (10) day stay provided in
Rules 6004(g) and 6006(d) of the Federal Rules of Bankruptcy Procedure. For the
urgent reasons set forth above and in the Declarations of Richard Alston and Emilia
Fabricant submitted in support of the Motion, it is necessary and appropriate that the
waiver be a part of the Court's order approving the proposed fransaction. The Debtor
also believes that assuring Proposed Purchaser and the bidders of the immediate finality
of the sale transaction will equate to higher bids at the Sale Hearing. As discussed
above and in the supporting declarations, and the Debtor's continued cash flow is subject
to adverse risk during this period of uncertainty. A closing shortly after the entry of the
Proposed Sale Order will ensure that the cash drain on the Debtor's bankruptcy estate is
minimized to the greatest extent possible. The Purchase Agreement requires the closing
to take place within 3 business days of entry of the Court’s order approving the sale. It is

important to the Debtor, the interests of the Debtor’s estate, and Proposed Purchaser that
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